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HILARY TERM, 
26 Geo. IL 1753. 


Stevens, of the Demiſe of Wiſe, ver/zes Tyrell. C. B. 


N an ejectment of copyhold lands this caſe was reſerved at 

the aſſizes for the opinion of the court, which ſtates, That 
J. Jennings, being ſeiſed in fee according to the cuſtom of the 
manor of the copyhold lands in queſtion, died, and the ſame 
deſcended to his heir at law Frances the wife of William Geary, 
ſubject to 7 enningss widow Henrietta's eſtate; that Frances 
the wife of William Geary was admitted, and being ſolely exa- 
mined, ſurrendered the premiſes to the uſe of herſelf for life, 
remainder to Henry Wiſe in fee; and that William Geary her 
huſband then living did not join with her, that Henry Wiſe was 
admitted to remainder in fee, that William Geary died in 17 39, 
and Henrietta the widow. is alſo dead; and that there is a cuſtom 
in this manor that a feme covert ſeiſed in fee of copyland lands 
may diſpoſe of her eſtate without her huſband's joining, A 
verdict was taken for the plaintiff, who claims under the ſole 


A cuſtom for 
a ſeme co- 
vert to ſur. 
render her 
copy hold 
lands with- 
out the a- 
ſent of ber 
huſband is 
bad. 


ſurrender of Frances the ſeme covert, which is void if the cuſtom 


be not a good one, 


After ſeveral arguments, the whole court were clearly of opi- 
nion that this was a bad cuſtom ;z and Wille, Lord C. J. in giv» 
ing the judgment of the court ſaid, that Juſlice Burnett (who 
was now lately dead) was of the ſame opinion. 


It is not ſtated whether the feme covert by the cuſtom was to 
be ſolely and ſecretly examined, though in fact ſhe was ſo; nor 
is it ſtated that the huſband by the cuſtom was to conſent though 

he did not join, and therefore it muſt be taken for granted he 
did not conſent. | 


In ſupport of the cuſtom was cited 2 Danv. Abr. 430. pl. 10. 
where it is ſaid that it is a good cuſtom in a copyhold manor, 
that a feme covert, with or without the conſent of her huſband, 
may devife her copyhold lands to her huſband, or whom ſhe 
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of the writ 
of ſeiſin. 


* 


HILA AY Term, 26 Geo. II. 1753. 


pleaſes; but this is not rightly abridged, and ſhews what little 
credit ought to be given to abridgments. 'The caſe abridged 1s 
anonymous in Moor 123. pl. 268. and the cuſtom there found 
on a ſpecial verdict is, that a feme covert with the aſſent of her 
huſband may deviſe her copyhold lands to her huſband or an 
other, which the court thought was not an unreafonable cuſ- 
tom; but that is not the preſent caſe, which muſt be taken to be 
without the aſſent of the huſband. ky . 

It was ſaid, that if a feme covert levies a fine it ſhall bind 
her and her heirs, if the huſband does not enter and avoid the 
eſtate of the conuſee, becauſe ſhe was examined, and had power 
over the land, 10 Rep. 43. a. But the reaſon given in Hob. 225. 
is, that ſhe is eltopped to ſay ſhe was covert; and a fine levied 
by a feme covert of freehold lands was compared to a ſurrender 
by her in fee of copyhold lands entailed, whereof no fine can 
be levied, and which would bar the iſſue; and this at firſt 
ſeemed to have ſome weight with the court ; but at length they 
reſolved that this cuſtom cannot be ſuppoſed to have had any 
reaſonable commencement, that it is contrary to law and the 

licy of the nation, and tends to make wives independent of 


their huſbands; that no tolerable reaſon was given at the bar 


for this cuſtom. And the verdict was ſet aſide, and judgment 
given for defendant, the heir at law of Frances the wife of 
William Geary. | & 


Watſon Demandant et Lockley Tenant. C. B. 


TA writ of ſeiſin upon a common recovery was teſted ſe- 
cundo die Funii anno 13 Georgii, returnable tres Trin. The 
return made by the ſheriff was thus, C Virtute iſtius brevis mihi 
& directi duodecimo die Funii anno infraſcripto habere fect infra- 
« nominato Willielmo Watſon plenariam ſeiſinam de acris infraſcriptis 
ec cum pertinentits prout interius mihi precipitur Johannes Lock 
« miles, & Willielmus Ogborne miles, vicecomes Middleſexie.” 
Now the words anno infraſcripto refer to the teſte of the writ, 
which was in the 13th year of K. Geo. 1., but the 12th of June 
was in the firſt year of his preſent Majeſty ; ſo the court, upon 
reading the writ and the return, ordered the year to be amended 
as a miſpriſion of the clerk without any rule to ſhew caule, 


131 
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EASTER TERM, 
25 Geo. II. 1753. 


Roberts verſus Pierſon, C. B. 


* plaintiff, who is a married woman, entered into a bond A judgment 
as ſecurity for the defendant for 100/.; and by way of paces 
counter-ſecurity, the defendant executed a bond and warrant of vert is void, 
attorney to confeſs judgment to her. She having been obliged end ſo is her 
to pay 50/. for the defendant, has entered up the judgment“ 
upon the warrant of attorney, and taken out execution there- 

upon. It was now moved to ſet the judgment aſide, and to have 


the money paid into the hands of the ſheritf reſtored to the de- 
fendant, | | 


Per curiam A judgment at the ſuit of a feme covert is void, 
and fo is her bond; and the money ſhe paid for the defendant 
was her haſband's, and he may ſue for it; ſo the judgment muſt 
be ſet aſide, and the money in the ſheriff's hands reſtored. 


Whereupon the parties compromiſed the matter, and a rule 
was entered into by conſent that no action ſhould be brought on 


either ade, 


Scott ver/us Dixon & al. C. B. 


ACTION of aſſault and falſe impriſonment. The defendant Amutt and 


pleads Not guilty as to all the treſpaſs in the declaration impriſon- , 
ment. Des 


except the aſſault, impriſonment, and detaining the plaintiff in ne juſ- 
priſon ; and as to that he pleads, that Dinah Scott ſued out of tiges under 


this court a writ of capias ad reſpandendum, directed to the ſheriff cp ad 
of Cumberland to take Jonathan Scott (the now plaintiff) to anſwer — * 
Dinah Scott in a plea of treſpaſs, and alſo of a plea of treſpaſs df gelie- 


. 2 — 1 he defend - 
upon the cafe upon promiſes, Q., which writ was delivered to — 


the ſheriff, who made a warrant thereupon to two of the defend- im fen the 


ants James and William Scott, and the other. defendant Dixon arreſt and 
atterwards 


(who is the keeper of the county gaol) aſſiſted, which is the arreited him; 


{ame aſſault and impriſonment complained of. 2nd prope 
judgmen', becayſe the defendant has acknowledged the treſpaſs j this is navgbt, and the plaintiff ought 
to have made a new aſſigument. Th 
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EasTER TERM, 26 Geo. II. 1753. 


The plaintiff replies, and admits the proceſs iſſued to the ſheriff 
of Cumberland, and that he made a warrant thereupon directed to 
two of the defendants, who arreſted the plaintiff thereby, and 
delivered him to the other defendant Dixon the gaoler, who re- 
leaſed him from the arreſt, and permitted him to go at large out 
of his cuſtody, and that afterwards 'the 'defendants took him 
again; wherefore, as the defendants have acknowledged the 
ſaid aſſault and impriſonment, he -prays judgment and His 
damages; defendant demurs generally, and plaintiff joins in 
demurrer, | - 


It was objected for the defendants, that the replication was 
bad, becauſe it does not confeſs and avoid, nor traverſe the ma- 
terial facts in, the defengant's plea, which is a complete juſtiſica- 
tion of the aſſault and impriſonment in the declaration, which 


facts are all admitted, and none of them denied or avoided ; and 


if there were two aſſaults and impriſonment, the plaintiff ought 
to have made a new aſſignment; as in treſpaſs where the deſend- 
ant juſtifies under a licence for the putting in of his cattle into 
the plaintiff's cloſe, the plaintiff may come and reply, that it is 
very true I did licence you at the time you ſay, but you put in 
your cattle at another time without my leave, which muſt be 
anſwered by a juſtification, or Not guilty : ſo in the caſe of a 


Way. 


For the plaintiff it was ſaid, that the replication was well 
enough, and the defendant might have denied that he permitted 


the plaintiff to go at large after the arreſt, and a new athgnment 


is not neceſſary ; but if it is, it ought to haye been ſhewn for 
ſpecial cauſe of demurrer. 


In reply for the defendant it wan ſaid, if he had taken iſſue 


upon the latter part of the raplication, it would have been a 
departure. 


Curia — The defendant's plea is a complete anſwer to, and juſ- 


- tification of, the treſpaſs, aſſault, and impriſonment laid in the 


declaration, which the plaintiff has admitted to be true: now if 
there was any affaulrt and impriſonment beſides that which is 


jultified, the plaintiff ought to have ſet it forth by way of new 


aſſignment; but inſtead of doing ſo, he has only ſaid that the 
defendant Dixon the gaoler diſcharged him from the arreſt, and 
the defendants afterwards took him ; wherefore inaſmuch as the 
ſaid defendant has acknowledged the ſaid treſpaſs, he prays judg- 
ment and his damages. Now it is moſt plain the treſpaſs acknow- 
ledged is the treſpaſs in the declaration, which has been ful] 
juſtified by the plea; and therefore it is abſurd for the plainti 
to pray judgment of the treſpaſs acknowledged, ſeeing the defend- 
ant has confeſſed, and avoided it. And they inclined to give 
| judgment 


 EagTER TERM, 26 Geo. II. 1753. 5 


judgment for the defendant, becauſe they thought the replication 
was naught for want of a novel aſſignment. Sed adfournatur. » 


Serjeant Poole for the. defendant, Serjeant - Wynne for the 
plaintiff, | e 


Adams verſus Freeman. B. R. 


ASSAULT and impriſonment. Defendant juſtifies under a Impriſon- 
capias iſſued out of a baſe court in an action of debt, and ons one 
ſhews that a plaint was levied, & faliter proceſſum fuit that a — 
capias iſſued, Sc. Plaintiff demurs; and it was objeQed, that atipias in 
the plea was naught, becauſe it does not appear that any ſummons —_ — 


iſſued before the capiar. Sed per totam curiam, taliter proceſſum out ſbewing 
uit that a capias iſſued is well enough, and we will ſuppoſe every avy fum- | 


thing regular below. Judgment for the defendant, — 
Ante, Murray and Wilſon, 


* 


Cooke & al. verſus Pettit, C. B. 


D EBT upon a bond brought by the plaintiffs as churchwardens Debt upon a 


of the pariſh of 4. The defendant craves oyer of the bond, _ to ſave 
and ſets out the condition, which is, that if he keeps the pariſh — — 


harmleſs, and maintain a certain baſtard child, then the obligation from keep- 
to be void, otherwiſe to remain in force; and then pleads nan ar rg 
damnificatus. The plaintiffs reply, that the defendant did not {qd Mita 
provide for and maintain the child from ſuch a day till ſuch a ficatus. Re- 


day, and that the pariſh have been obliged to pay 5 J. to main- — 


tain the child during that time; and this they are ready to verify; paid 51. to 
wherefore they pray judgment. Rejoinder, that the defendant keep the 


provided for the child during that time; and iſſue thereupon, id from. 


which was found for the plaintiffs. And in arreſt of judgment to (ch a 
it was objected for the defendant, that it does not appear upon mne. Re- 
the record that the child was born in the pariſh of A., and there- marred ij 
fore the pariſh is not chargeable, and could not be damnifed ; maintained 
and cited 2 Saund. 80. Richards & al. v. Hodges, where it ap- it for that 
ears on the record in that caſe, that the baſtard child was born — 
in the pariſh: and it was ſaid, that orders of baſtardy are fre- for plaindcr: 


quently quaſhed in B. R., when they do not ſtate that the child Objedted, it 


was born in the pariſh. — ny 
| child was 
To this it was anſwered, that it appears upon the record that the born in che 


plaintiffs are churchwardens of the pariſh of A., and the court — 


will intend that it was proved at the trial that the baſtard child 
was born in the pariſh of 4. And of that opinion was Juſtice 
Gundry, (only in court,) and gave judgment for the plaintiffs. 


B 3 Then 


6 EASTER TRM, 26 Gee. II. 1753. 


Cannot be Then it was moved that it might be referred to the protho- 
referred to notary to adjuſt how much the pariſh was damnified, the penalty 
hop, Of the bond being 200 . But per (J. Gundry) curiam—This is 
the pri is not a caſe within the fat. 3 & 5 Ann. and we eannot hinder the 
damoified, plaintiffs from taking out execution for the penalty. 


- Serjeant Pegle for the plaintiffs, Serjeant Agar for the defend» 
ants, | : 
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Boughton ver/us Chaftey & al. C. B. 


Bajl, prac- CY RIA—We have determined over and over again, that the 
"I plaintiff may except to the bail above, though they are the 
* ſame perſons that became bound to the ſheriff for the defend» 

ant's appearance; and that the defendant cannot move to ſtay 
r on the bail- bond, before he has put in, and juſtified 

ail in the original action. | 


TRINITY TERM, 
26 & 27 Geo. II. 1753. 


— 


SGoodtitle, of the Demiſe of Pearſon, verſus Otway, 
C. B. 5 | 


Deviſe to | be ejectment. The caſe was, teſtator being ſeiſed in fee of 
— — the lands in queſtion, gave and deviſed the ſame by his will 
berifue, and to Agnes Pearſon (who was his heir at law) for and during her 
If the has no life, to be enjoyed by her without moleſtation, and after her death 


N * her lawful iſſue, and if the ſhall have no iſſue, that ſhe ſhall 
there.# ox have power to diſpoſe thereof at her will and pleaſure : the teſta- 


ber will ard tor died, and Agnes Pearſon entered : that ſhe was the teſtator's 
__ heir at law, and married the defendant Oz4vay, and during her co- 
gency of if= Verture made her will, and deviſed the premiſes to her huſband 
foe never Nicholas Otway for his life, if he continued ſingle and a widower ; 
wwe ook > If not, over, and dicd without iſſue. | 

Ice. 


The 


ſ 


TriniTY TERM, 26 & 27 Geo, II. 1 7573. 7 


The leſſor of the plaintiff claims as heir at law to Agnes, and 
defendant claims under her will: the queſtion therefore is, Whe- 
ther Agnes had an eſtate in fee either as heir at law, or by the 
will, or had only a power or authority to diſpoſe or appoint? If 
ſhe had an eſtate in fee, ſhe could not make a will during her 
coverture; if ſhe had only an authority, ſhe might execute it 
while covert, was admitted on all hands. 


After argument at the bar, the whole court was clearly of 
opinion that Agnes had an eſtate in fee- ſimple by the will, as the 3%. Abr. 
contingent remainder to the iſſue never veſted : that the teſtator 334 
by giving her power to diſpoſe thereof at her will and pleaſure, 4. 
in caſe ſhe had no ifſue, has given her a fee-ſimple, according to 
what is ſaid by Serjeant Shuttleworth in 1 Leon. 283. where the 
words are the ſame as here. But ſuppoſing theſe words did not 
carry a fee - ſimple, yet as ſhe was heir at law, the fee deſcended 
to her upon the death of the teſtator, and ſhe having no iſſue, it 


was never out of her. 


Againſt this opinion was cited 3 Leon. 71. where the like de- Latch g. 
viſe was only held to be an eſtate for life, with authority to diſpoſe 234 
of the reverſion ; but the court ſaid that caſe was not law, and 1 
that the caſe in 1 Lean. 283. was determined after ht in 1 Mod. 18g, 


3 Leon, 7 I Salk. 239. 


The word iſue in a will is always a word of limitation, and 
makes an eſtate-tail; and ſo does the word children, if there are 
none in being at the time of the deviſe, and is a word of limit- 
ation; but if there are children in exiſtence, then it is a word 


of purchaſe. 


Gundry J. ſaid, Agnes took an eſtate- tail and a fee upon con- 
tingency by the will, and had a fee by deſcent; King v. Melling, 
2 Lev. 58. in point; and Shaw v. Weigh carricd it much farther. 
2 Stra. 798. Judgment for the plaintiff. 


Thruſtout verſes Bedwell. C. B. 


T H E leſſor of the plaintiff died before the commiſſion-day of Leſbor of the 

the aſſizes; the cauſe was called on, and the plaintiff was Plaintiff dies 
nonſuited, becauſe the defendant did not confeſs leaſe, entry, and —— — 
ouſter; and now it was moved on behalf of the executor of the the pan 
plaintiff's leſſor, that the ſuit did not abate by the leflor's death — 
after iſſue joĩned and before the trial; and that the prothonotary felling, — 
might tax and allow the execator his coſts upon the common The execu- 
conſent rule, ; | leflor alt 

' have n&caſts taxed on the common rules 


B 4 | On 
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8 TRINITY TERM, 26 & 27 Geo, II. 1753. 


On the other ſide it was inſiſted, that the executor is not en- 
titled to coſts upon the rule, it being merely perſonal; and 1 
there had been a verdict for the defendant he could have had 
no coſts; and there can go no attachment againſt an executar 
for non-payment of coſts in this cafe, nor will any action lie for 
colis in this caſe on either ſide; and of that opinion was the 
court, | : 


MICHAELMAS TERM, 
277 Geo, II. 1753. 


1 
| 
| 


Long verſus Jackſon, C. B. 


Departure, D EBT upon a bond : the defendant craves oyer, and ſets out 


1 the condition, That whereas A. B. had put himſelf appren- 
joined by the Tice to the plaintiff; Now the condition of this obligation is ſuch, 


defendant to that if the ſaid 4. B. ſhall not run away or depart from his ſaid 
8 maſter during the time of his 6. 4g pI then this obligation 
at, to be void, otherwiſe to remain in full force; and avers that 
A. B. did not run away or depart from the plaintiff during the 
term of his apprenticeſhip. The plaintiff replies, that A. B. put 
himſelf apprentice with the plaintiff, to ſerve him as ſuch from 
- ſuch a day for the term of ſeven years, and aſſigns for a breach 
that A. B departed from his ſervice before the end of the ſaid 
term of ſeven years. 'The defendant rejoins, that the agreement 
between the plaintiff, defendant, and A. B., was, that A. B. 
ſhould ſerve the plaintiff only for the term of five years, and con- 
cludes with an averment. The plaintiff demurs, and aſſigns for 
cauſe, that the matter in the defendant's rejoinder is a departure 
from his plea. | "EET 


Upon the argument it was __ for the plaintiff, 1/, That 
here is a departure; and, 2d), That the rejoinder ought to have 
coneluded to the country. | 


Co. Lit. For the defendant it was ſaid, as to the firſt objection, That 
294-% Although it be true in debt upon a bond where the defendant 
pleads 


MICBABLMAS TRM, 27 Gee. II. 1753. 


leads conditions performed, the plaintiff replies and aſſigns a 
reach, and the defendant rejoins new matter in excuſe, that this 
is a departure; yet it is as true that the defendant may introduce 
new matter in explanation or fortification of his bar, and it will be 
no departure: and this is the preſent caſe; for it does not appear 
by the condition ſet out, or upon the defendant's plea, for how 
long the term was to be; and this rejainder is only au expl/ange 
tian or fortification of the bar, and not new matter of excuſe. 


As t) the ſecond objeQion, it was anſwered for the defendant, 
that the plaintiff in his replication diſcloſes new matter, that the 
term wis for ſeven years; he might have replied to the country 
that A. B. departed during the term, and then that would have 
come b fore the jury whether the term was for ſeven years; 
but not having done ſo, but introduced new matter which did 
not appear before, the defendant has fully anſwered that new 


matter, and concluded rightly with an averment ; and cited 


Vere v. Smith, 1 Ven. 121 2 Lev 5. 8. C. as directly in the 
point to this objection; the defendant had no occaſion to diſ- 
cloſe in his plea that the term was far five years, as no mention 
was made thereof in the condition of the bond The court over- 
ruled both the objections, and gave judgment far the defendant, 


Serjeant Agar for the plaintiff, Serjeaut Poole for the defendant, 


Julian verſus Shobrooke, C. B. 
A CTION upotha bill of exchange brought by the payee againſt 


the acceptor, who only accepted it in a conditional manner; 


viz. upon accouut of the ſhip Thetis when in caſh for the ſaid 5 


veſſel's cargo; and the plaintiff avers in his declaration that at 
the day when the bill became payable the defendant was in caſh 
| for the ſaid ſhip's cargo. Upon non afſumpſit there was a verdict 
for the plaintiff; and now Serjeant Agar in arreſt of judgment 
objected that the defendant was not liable by this conditional 
acceptance. Sed per curiam—The objection was over-ruled ; 
and they faid there is a difference between this ſort of acceptance 
when the bill is drawn upon the perſon, and where it is drawn 
upon goods; and it is now ſettled that a parol acceptance of a 
bill of exchange is ſufficient to charge the acceptor. 2 Stra. 
1000. 1152. 


_ MICHAELMAS TERM, 27 Geo, II. | 1753. 


Anonymous. C. B. 


Nil debet EBT upon a bond, nil debet, and a general demurrer : it was 
— os 4 inſiſted by Serjeant Draper for the defendant, that nil debet 
demurrer, to a bond was good upon a general demurrer, and was only a 
jeofail and matter of form; that after a verdict it would make 
a final end between the parties, let the verdict be which way it 
will. Sed per curiam—lIt is nought upon a general demurrer, 
though perhaps it might be helped after a verdict. Judgment 

for the plaintiff, 


Bell verſus Simpſon. C. B. 


An award DEBT upon an award, whereby it was awarded that Simpſon 
— = ſhould pay Bell 22 l., and that they ſhould give mutual re- 
leaſes of all actions and demands until the date of the ſaid recited 
bond of arbitration, In arreſt of judgment after a verdict it was 
objected by Serjeant Poole for the defendant, that it does not 
appear in the declaration, or in any part of this record, that there 
ever was any bond of arbitration, ſo that it is impoſlible to ſay 
till what time this award makes an end of matters in difference 
{ between the parties, and for any thing that appears this might 
1 be a parol ſubmiſſion. Curia — The defendant has pleaded no 
1 | award; the plaintiff has replied, and aſſigned a breach for non- 
* payment of the money; this might have perhaps been a good 
objection at the trial, but after a verdict we will ſuppoſe that the 
'F arbitration bond was ſhewn at the trial, and was agreeable to 
1 the releaſe; ſo there muſt be judgment for the plaintiff. Ser- 
| jeant Willes for the plaintiff, | 
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Everall ver/us Maſon, a Priſoner. C. B. 


TNEBT upon a judgment: the defendant appeared by attor- 17  prifoner 
ID ney and pleaded nul tiel record, and iſſue thereupon "quod appears in 
habetur tale recordum; the plaintiff ſigned judgment for non- ———— 
payment of the iſſue; and now it was moved to ſet it aſide, for pay for the 
that a priſoner is not obliged to pay for the iſſue- book; but by iNue; other» 
all the ſecondaries then in court it was reported that the prac- — 
tice is, where a priſoner appears by an attorney he ſhall pay attorney. 
for the iſſue, or judgment may be ſigned ; otherwiſe it is where 

he appears in perſon. Curia If this had been an iſſue to the 

country we would have ſet aſide the judgment upon paying the 

coſts of the motion, and for the iſſue ; for we will not let final 
judgment go where the merits have not been tried, and where 

the plaintiff cannot ſuffer any inconyemience by any affected 

delay, and here he has the defendant's body in priſon z but as 

this is debt upon a judgment, there is no doubt but there is ſuch 

a judgment; ſo there is nothing of merits to be tried, and 


the judgment mult ſtand. 


Simmons, Vicar of Kendall, ver/us Langhorne. C. B. 


12 upon a bond: the defendant craves oyer thereof, and Debt on 


ſets out the condition: Whereas the inhabitants of Seide — 2 
have threatened to ſue Simmons for nominating William Lang- fnom ex- 


horne to be curate of Seſſide chapel in the pariſh of Kendall > Now pences by 
the condition of this obligation is ſuch, that if the above=bounden **4n of 
William Langhorne ſhall ſave harmleſs and indemnified the faid ——— 
T homas Simmons from all damages, expences, and ſums of money, or f om ſciu 
which the ſaid Thomas Simmons or his executors ſhall be obliged 1 
to pay by reaſon of the ſaid Thomas Simmons s making ſuch no- — 
mination, or ſhall ſave him harmleſs and indemnified from all ficatus ; 
ſuits, Oc. by reaſon thereof, or, &c. then this obligation to be — = 
aſſigns for breach that he was obliged to pay ſuch a ſum of i e 
ſay how he was obliged ; and — . 
5 void, 
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void, otherwiſe, c. and pleads non damnificatus : the plaintiff 
replies, and aſſigns for breach that he was obliged to pay and 
did pay ſo much money by reaſon of ſuch nomination of Thomas 
Langhorne to the ſaid curacy of Seſiſide: the defendant demur 

generally, and the plaintiff joins in demurrer. 


It was objected by Serjeant Poole for the defendant, that the 
replication is not iſſuable ;z that the breach aſſigned is ill, becauſe 
the plaintiff only ſays he has been obliged to pay, and did pay 
ſo much money by reaſon of ſuch nomination of Langhorne to 
the curacy, but does not fay how he was ob/iged to pay it, whether 
by ſuit, or how, and the condition is to ſave him harmleſs 
from ſuits; and cited Cro. Car. 363. Bro. tit. Condition, pl. 36. 
2 Bulſ. 115. Reeve v. Harris. 2 Vent. 261. Lutw. 470, 
1 Brown's Ent. 194. Tomſon's Ent. x45, Winch, Ent. 271. 375. 
2 Saund. 81. 1 Saund, 114. 


On the other ſide it was anfwered by Serjeant Draper, that 
fince all the cafes cited the fat. 4 & 5 Ann. for amendment of 
the law was made, and if the breach be ill aſſigned, it is only in 

arm not in /ubfance, and this is upon a general demurrer; but 
he inſiſted the breach was well aſſigned and iſſuable; for where 
the condition is in the disjunctive, as it is here, if any one breach 
be aſſigned, that is ſufficient; and here it is aſſigned in the very 
words of the condition, That the plaintiff was obliged to pay and 
did pay ſo much money by reaſon of ſuch nomination of 1 
borne to the curacy; and there is no occaſion to ſay how he was 
obliged to pay it, whether by ſuit in Chancery, (which was the 
truth,) or how otherwiſe, 


Curia The objection ought not to prevail, for this is only 


matter of form ; but if it was matter of /ub/fance, the breach is 


well enough aſſigned and ifſuable, and it might be tried by the 
country whether the plaintiff has been damaged by reaſon of 
the nomination to the curacy. Judgment for the plaintiff pep 


Tot. cur. 0 


In Hilary vacation Mr. Juſtice Gundry died upon the weſtern, 
circuit, and Lord Chief Juſtice Lee died at Londen about the 
ſame time. | ' 
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» 


FINHIS term began upon the firſt day of May: upon the ſe- 

cond of May, Sir Dudley Ryder, knt. the Attorney-Gene- 
ral, and the honourable Henry Bathurſt eſq. were called to the 
degree of ſerjeants at law, and the ſame day kept their feaſt in 
Lincoln's Inn hall; the former was appointed Lord Chief Juſtice 
of the King's Bench, and the latter a Juſtice of the Common 
Pleas, and took their places in the reſpective courts on Monday, 


May 6, 1754 3 | 


Roe, of the Demiſe of Jeffereys & al. ver/us Hen, 
Hicks Mil. & al. | C. B. #7 
| | inion 

PF JECTMENT : verdict for the plaintiff ſubject to the op , . A arrender 

of the court upon this caſe: Foſeph Feffereys being ſeiſe in do ohe who ie 

fee of the copyhold lands in queſtion, (which he held of the mauot — 
of Higwell, whereof the defendant Sir H. Hicks is lord,) by his 5e be. 
' will, dated in October 1746, deviſed the ſame in fee to E.izabet® fore admit- 

Fe ercys, and ſurrendered the ſame to the uſe of his will; that 2 - 
upon the 19th of March 1752, Elizabeth Feffereys was tried and forfeited to 

convicted for the murder of the teſtator, and was afterwards the lord, but 

- hanged; that the teſtator died ſeiſed, and Elix. Feffereys was 8 

never admitted tenant, nor ever did any act to ſhew fhe th wren- 
was the lord's tenant ; that Sir H. Hicks never entered, but the deror. 
homage preſented the attainder of Elia. Feffereys, and the pre- 
miſes in queſtion have been granted to the defendants, as bein 
forfeited to the lord by the attainder, The leſſors of the plaintiff 
claim one as heir at law to the deviſor, and the other as heir of 
Eliz. Feffereys, and the defendants as lord of the manor and 
purchaſors under him. Three queſtions were made upon this 
caſe, 1½, Whether the lands were forfeited to the lord? auh, 
Whether the ſurrender to the uſe of ZEliz. Feffereys did not pre- 
vent the deſcent to the teſtator's heir at law ? and, 3dly, Whether 


the attainder did not hinder the deſcent to her heir ? 


But upon the argument, the three queſtions were reduced to 
one, to wit, Whether Miſs eres by the will and ſurrender 
had ſuch eſtate or intereſt in the premiles as ſhe could I 
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the lord of the manor ? for if ſhe had not, either the heir of th 
deviſor, or the heir of Miſs Fefereys, will have title. | 


It was argued by Serjeant Willey for the plaintiff, that the 
heir at law of the deviſor had title, and that nothing was ever in 
Miſs Jeffereys, and that by the ſurrender alone without admiſ- 
ſion ſhe never was tenant to the lord either in law or in deed 
and that before admiſſion a purchaſor of copyhold lands cannot 
bring an ejectment for them, as an heir who is by deſcent may 
do; and the reaſon is, becauſe the admiſſion of the anceſtor is, 
in law, conſidered as the admiſſion of the heir to many purpoſes - 
but the admiſſion of the ſurrenderor is not the admiſſion of the 
ſurrenderee, and the ſurrenderee cannot do any legal act before 
admiſſion ; there never was any privity between Miſs Jeffreys + 
and the lord, ſhe never had any eſtate in the lands, and it is 
abſurd to ſay ſhe forfeited what ſhe never had; the eſtate de- 
ſcended to the deviſor's heir, who, in ſuppoſition of law, was 
the tenant to the lord immediately upon the death of the deviſor, 
Cro. El, 349. Yelv. 141, 145. 2 Bult. Ford v. Hoſkins. 
Theſe caſes prove that the ſurrenderee has neither jus in re nor 


ad rem before his admittance. 


For the defendants it was admitted by Serjeant Prime, that if 
Miſs Jeffreys had nothing in her, neither us in re nor ad rem, 
ſhe certainly could forfeit nothing. But he inſiſted that upon 
the death of her uncle the deviſor, and before her attainder, ſhe 
had a capacity to take under the will and ſurrender, and had a 
right to be admitted tenant, although ſhe would have forfeited 
upon being convicted; for a perſon may have a capacity to take, 
though not to hold, 1 If. 2. a. b. and a perſon incapable to 
take for himſelf ſhall be capable and preſumed to take for the 
benefit of the crown, ſo may Miſs Feffereys be preſumed to take 
for the benefit of the lord. | 


But it is objected ſhe was never admitted, and ſhe could not be 
tenant without it. In anſwer to this, ſhe certainly had a right 
from the inſtant the deviſor died, and after admittance could 
recover the profits and rent from the time of his death; and to 
ſay the heir ſhall have the profits until the deviſee ſhall be ad- 
mitted is very ſtrange. Miſs. Zefereys certainly had jus ad rem, 
for upon the will and ſurrender the lord was bound to admit her 
upon that title, | | | 


Suppoſe a ſurrender be made to the uſe of J. S., and the lord 
receives the ſurrender, but refuſes to hold a court to admit J. S., 
and inſtead thereof enters and takes the profits, the ſurrenderee 
J. S. ſhall upon this title maintain an ejectment againſt the lord 
without any admittance, for the lord ſhall not take advantage of 
his own wrong; this could not be if there was no title in a 
ſurrenderee before admittance (this was ſaid arguendo, and 1 
heard no caſe cited to ſupport it; ideo quære). 

Upon 
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Upon the death of the deviſor before. the attainder, the heir. 
at law could not. have maintained an ejectment, unleſs Miſs 
Feffereys in the Lords' Court had firſt refuſed to accept, and be 
admitted tenant. 


Berneford v. Packington, 1 Leon. 1. he cited as a caſe in point; 
where the grandfather of the plaintiff died ſeiſed in fee of a 


copyhold, leaving a widow who was admitted to her free- bench 


of the whole by the cuſtom, and a ſon A., who in his mother's 
life was convicted of felony ; and this was held to be a forfeiture, 
though 4. was never admitted, and though the lord could not 
ſeiſe during the widow's life. 


Curia The angle queſtion is, Whether if a man ſurrenders 
a copyhold to one who is attainted and hanged before admit- 
tance, the lands ſhall be forfeited to the lord ? 


Miſs Jeffereys never entered, never was admitted, nor ever did 
any aCt to ſhew ſhe was tenant; and a ſurrender and admittance 
make but one conveyance, ſo how could the right heir loſe the 
eſtate ? 


It is ſaid for the defendant, it is otherwiſe in the caſe of the 
heir who is in by deſcent, and that he can bring an ejectment 
before admittance. This is very true; hut a ſurrenderee cannot. 


It is ſaid that a ſurrenderee may recover the meſne profits 
from the time of the ſurrender. That is true, after he is once 
admitted; and ſo may a feoffee from the date of the feoffment 
after livery and ſeiſin, and a bargainee after inrolment. The 
reaſon is, becauſe they are conſidered as one conveyance. | 


A will and ſurrender to the uſe thereof would not be ſufficient - 


to maintain an ejectment againſt the heir at law. 


If the lord was to accept a ſurrender, and the ſurrenderee en- 
ter thereupon, and afterward the lord was to diſſeiſe him before 
admittance, an action lies againſt the lord, becauſe he ſhall not 
take advantage of his own wrong. 


As to the caſe 1 Leon. 1. the anſwer to it is, that the heir at 
law was in of his reverſion, which differs totally from this caſe. 
The eſtate, upon the death of the deviſor, deſcended to his 
heir, who is the plaintiff's leſſor in the firſt demiſe ; and he muſt 
be conſidered in law as tenant to the lord until ſomebody elſe be 
admitted, | 


In the caſe of a deviſe of a copyhold, nothing veſts in the de- 


viſee or ſurrenderee, nor ig the lord; and until admittance, the 


eſtate 


Is 


+. 
* 


— — — - 
_— — — — 


— e— — —— = 
Err 
= — — —— — — 
= — = - 
a_ — = — — 


court the de- 


16 EAsT EX TERM, 27 Ceo. II. 1754. 
Cro. Elie. eſtate in law is in the ſurrenderor. The will may be quite laid 
441» 442 out of the caſe; for as to a copyhold it is conſidered only as an 


2 appointment, and there need not be three witneſſes to it; but 


admittance is as neceſſary to a ſurrender, as inrolment to a bar- 
gain and ſale, or livery to a feoffment. 


Note, The whole court inclined to give judgment for the 
plaintiff upon this firſt argument, but gave no abſolute opinion. 
Adjournatur. Vide pofe. J 
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Roe, of the Demiſe of Jeffereys, & al. verſs Hicks 
& al. C. B. 


Is caſe was argued a ſecond time this term, when the 

court was ſtill of opinion for the plaintiff, That Miſs Fef- 

fereys had no legal interelt in the eſtate, ſo could have no legal 

remedy to recover it; and having no legal jus in re nor ad rem, 
could not forfeit any thing. 


Waldock verſus Cooper. C. B. 


In a baſe WRIT of falſe judgment brought by Waldeck againſt Croper 
upon a judgment in the borough court of Ayleſbtry, 


— Cooper be ing plaintiff below, declares that VWaldbcb was indebted 


| that . to him at Ayleſbury for divers goods fold and delivered by him to 


goods were Waldoct (not ſaying that they were fold and delivered here, or 


fold and &- within the juriſdiction); and being ſo indebted, he the ſaid 


in the jurif- Waldeck promiſed within the juriſdiction to pay. Upon non 4ſ½ 


dition, an ſympſit, there was a verdict and judgment for the plaintiff below, 


— ery And now it was objected, that the declaration does not alledge 


ant promiſed that che goods were /i and defivered within the juriſdiction, but 
wickin it. | only 
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only ſays that Waldeck was indebted and promiſed at AyleÞury + 


within the juriſdiction. 1 Saund. 73. 2 Lev. 87. 2dly, It was 
objected that the judgment was wrong, which is, that the plain- 
tiff below ought to recover, whereas it ought to be, That he do 
recover, in the preſent tenſe. Curia lf there were no prece- 
dents to the contrary, we ſhould be deſirous to help this judg- 
ment after a verdict, but we cannot do it againſt ſo many pre- 
cedents; ſo the judgment muſt be reverſed. And N. B. Both 
the objections were held to be good, and either of them ſufficient 
to reverſe the judgment. 


MICHAELMAS TERM, 
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Rex verſus Serjeant Mead & al. Plea—Roll 56. | 


C. B. 


WRIT of diſceit to reverſe or ſet aſide a fine and reco- 

very which were levied and ſuffered in this court tempore 
Car. 2, of lands held in ancient demeſne at Havering atte Bower 
in #/ex, which ought not to have been done, ſuch lands being 
only pleadable by writ of right cloſe, in the court of ancient de- 
meſne. The defendants confeſs the declaration and writ of diſ- 
ceit to be true by their plea; and the Attorney-General, who 
ſues for the King, remits the damages. And now Serjeant 
Poole for the King moved for judgment, and had a rule to ſhew 
cauſe, which was afterwards made abſolute. 


Yor. II. TC 


Writ of diſ- 
ceit to ſet 
afide a fine 
and 

of lands in 
ancient de- 


meſne, 


One con- 
victed of 
petit larceny 
and whipped 
cannot be a 
witneſs. 
And it is 
crime 


puniſhment 
which makes 


5 Nod. 75. 
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Pendock, of the Deviſe of Mackender, verſus 


Mackender. C. B. 


HIS is an ejectment for lands in Kent. The ſubſtance of 

the caſe reſerved at the aſlizes for the opinion of the court 

is ſhortly this: That J. M. being ſeiſed of the lands in queſtion, 

by his will executed in September 1750, deviſed the lands to the 

defendant; that there were three witneſſes — the A Jes, 

of. „and another; that 7% Jeffery, 

and not the one of the l time of atteſtatian thereof, was 

indicted, tried, and convicted for ſtealing a ſheep, and was found 
a man infa- guilty to the value of ten pence, and had judgment of whipping. 

Mmous. % 


Thomas Turner, 


The plaintiff claims as heir at law to the teſtatorz and there» 
fore the ſingle queſtion is, Whether one convicted and whipped 
for petit larceny be a competent witneſs: within the ſtatute of 


frauds and perjuries. 


— 


After three arguments at the bar, the whole court were clearly 


of opinion that 7% Jeffery was not a competent witneſs, and 
laid it down as a rule, that it is the erime that creates the infamy, 

and takes away a man's competency, and not the puniſhment for 
it; and it is abſurd and ridiculous to fa 


creates the infamy. 


The pillory has always been looked upon as infamous, and to 
take away a man's competency as a witneſs; but to put one caſe 
(amongſt many that might be put) to ſhew this is a very abſurd 
notion, is ſufficient: if a man was convicted upon the fat. 
4 V. & M. againſt deer-ſtealing, there is a penalty of 300. to 
be levied by diſtreſs, and if he has no diſtreſs, he is to be put in 
the pillory; ſo that if the pillory be infamous, the perſon con- 
victed (according to this notion) will be ſo, if he has not 30/., 


13 


but if he has 304, he will not be infamous. 


In 


y it is the puniſhment that 


CE 


Hilary TEAM, 28 Geo. II. 1755. 19 
In the preſent caſe both the crime and puniſhment are infa- 3 — 218. 
1 503. 


mous; and he that ſteals a penny has as wicked a mind as he 
that ſteals a larger ſum, if not a more wicked mind, for he has 23 4 


the leſs: temptation, Petit larceny is felony, 1 Hawk. gg. J. 38. Co. Lit. 
And no caſe has been cited where a perſon convicted thereof 138. 4. 
was ever admitted to be a witneſs, Judgment for the plaintiff 


per totam curiam. | 


Arm ſtrong, of the Deviſe of Neve, verſus Wolſey. 
C. B. | 


be 11 | | 
FE JECTMENT, tried at Norwich before Parker, Ch. Baron, 
who reſeryed this ſhort caſe for the opinion of the court, 
A. B. being in poſſeſſion of the lands in queſtion, levied a fine 
ſur conuſans de droit come ceo, & c. with proclamations to the co- 
nuſee and his heirs, in the 6th year of the preſent King, without 
any conſideration expreſſed, and without declaring any uſe 
thereof; nor was it proved that the conuſee was ever in pol- 


ſeſſion. | 


So that the ſingle queſtion is, Whether the fine ſhall enure to A fine levied 

the uſe of the conuſor or the conuſee ? And after two argu- Mae ny 
ments, the court was unanimous, and gave judgment for the tion or uſes - 
plaintiff, who claimed as heir of the conuſor. — : 


Curia—In the caſe of a fine come ceo, &c. where no uſes are uſeinwhom- 
declared, whether the conuſor be-in poſſeſſion, or the fine be of ſoeverit was. 
a reverſion, it ſhall enure to the old uſes, aud the conuſor ſhall 
be in of the old uſe ; and although it paſſes nothing, yet after 
five years and non- claim it will operate as a bar, 


And in the caſe of a recovery ſuffered, the ſame ſhall enure 
to the uſe of him who ſuffers it, (who is commonly the vouchee, ) 
if no uſes be declared ; but he gains a new eſtate to him and his 
heirs general; and although before the recovery he was ſeiſed 
ex parte maternd, yet afterwards the eſtate will deſcend to his 
heits ex parte paternd, as was determined in Martin v. Strachan, 


ante, Sed vide that caſe, 2 Stra. 1179. 


In the caſe at bar, the ancient uſe was in the conuſor at the 
time of levying the fine; and it ſeems to have been long ſettled 
before this caſe, that a fine without any conſideration, or uſes 
thereof declared, ſhall enure to the ancient uſe in whomſoever it 
was at the time of levying the fine; and as it was here in the 
conuſor at that time, the judgment mult be for the plaintiff. 


C2 | 
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Anonymous. C. B. 


f 

i | 
't N THIS was an action for a ſurgeon's demand; and in every 

— tr count in the declaration it was laid to be for curing the de- 

pl: curing the fendant of the foul diſeaſe. The court expreſſed great diſplea- 
1 —— ſure that ſuch language was uſed in a declaration when there 
II. — nds was no occaſion for it, and intimated their deſire that whenever 
[| the like ſcandal is inſerted in a declaration, that ſomebody would 
. | move. to ſtrike the words out, and to refer it for ſcandal and 
* impertinence, and that they ſhould direct the prothonotary to 
Wi. # tax exemplary coſts; that the rule for referring ſcandal, &c. 
8 ought to be the ſame at law as in equity; and they remembered 


78 35014. colts taxed in Chancery for ſcandal. 


Baldwin verſus Tudge. C. B. 


| 11 Any amer- DEBT for an amerciament in a court-baron againſt a freehold 
155 Es tenant of the manor. Upon nil debet, it appeared in evi- 
Hy muſt be af. dence at the trial at Worcefter, before Mr. Juſtice Clive, by an 
| in feered by entry upon the court-rolls, that the defendant was amerced, and 
1015 freeholders that the ſame was affeered by two affeerors, whoſe names were 
1451 of the ma- l - E 

1 nor, or debt Tet down there; but it was objected that it did not appear in 
Ws will not lie proof that the two affeerors were freeholders of the manor z and 


$ "0s that point was reſeryed for the opinion of the court. 


After argument at the bar by Serjeant Prime for the plaintiff, 
and Serjeant Willet for the defendant, the whole court were clear 
of opinion that an amercement of a freehold tenant in a court- 
baron muſt be affcered by his peers, that is to ſay, by free te- 
nants of the manor; and founded their judgment upon Magna 
Charta, c. 14. and F. N. B. 8vo. Mederata miſericordia, fol. 185. 
whereby it appears that the affeerment ſhall be per probos & le- 
gales hamines de vicinetu, which means per pares de vicineto: and 
none can be peers of a frechold tenant but a freehold tenant of 
the ſame manor in this particular caſe, Fitzherbert was a very 
great lawyer, and the cleareſt writer in the law; and where he 
ays, that by the ſtatute of Magna Charta every amerciament in 
10 a court- baron ought to be affeered by two tenants of the manor, 
he muſt mean freehol tenants, for they are properly the tenants 
of the manor; for the court-baron at common law is the free- 
holders' court, of which they are the ſuitors and judges z and 
when all the freehold tenants are gone except one, the court- 

1 baron is gone too. | | 
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HiLAary TERM, 28 Geo. II. 1755. 
And therefore, as it did not appear that the amerciament ſet 


upon the defendant was affeered by his peers, they held that this 
action did not lie, and gave judgment for the defendant. 


Note ; Probi & legales homines de vicineto, muſt be taken and 
conſtrued ſecundum ſubjectam materiam ; they may mean the free · 
holders of a manor, or of a county, &c, 


EASTER TERM, 
28 Geo. Il. 1755. 


Ford ver/us Parr & al. C. B. 


1 RESBASS, tried at niſ prius before Mr, Juſtice Fofter, 
who omitted to certify in court at the trial that the 
treſpaſs was wilful and malicious upon the fat. 8 & g V. 3. 
c. 10. in order to entitle the plaintiff to full coſts; and after- 
wards upon application he certified out of court. The queſtion 
now was, Whether the judge had power to certify out of the 
court of ni, prius? Per curiam—The certificate is void, and 
contrary to the ſtatute, which enacts that it ſhall be made in 
open court at the trial. 


Law qui tam ver/us Crowther. C. B. 
TM defendant moved to plead nil debet to the whole; and, 


=» 2dly, a recovery as to the ſecond count: but per curiam 
The flat. 4 & 5 Anne, for pleading double, does not extend to 


Stat. 4 & 

5 Anne does 
not extend 
to qui tam 


gui tam actions; and this has been often refuſed here as well ag Alen. 
an | 


{ 8. 3 
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28 & 29 Geo. II. 1755: 97, 


I 393 4 


Ws Doe, on the Demiſe of Milbourne & Us. ver/us 
The Purchaſers under the Aſſignees of a Com- 
miſſion - of - Bankrupt awarded againſt George 
Simpſon, C. B. * 


What deed IN ejectment of lands in Northumberland the following caſe 
_ 1 t was made at the aſſizes for the opinion of the court: 
nant to ſtand 
leiſed touſes. George Simpſon being ſeiſed in fee of the lands in gueſtion, in 
conſideration of a marriage to be had between him and Ann Storey, 
by indenture between him the ſaid George Simpſon of the one 
part, and the ſaid Arn Storey and William Storey of the other part, 
gives, grants, enſeoffs, aliens, and confirms to Ann Storey and 
William Storey and their aſſigns, the lands in queſtion, then in 
| | the poſſeſſion of George Simpſon, babendirm to the uſe of the ſaid 
1 Ann Storey, for life, remainder to the heirs of her body begotten 
tt by the ſaid George Simpſon, who covenants that the lands ſhall 
11 remain to the ſaid uſes clear of all charges: the marriage took 
' effect; George Simpſon aſterwards became bankrupt, and the aſ- 
i * ſignees ſeiſed the land and fold it to the defendants, as taking 
F this deed to be void in law; or if it was not void, that George 
Fi Storey was ſeiſed in tail by it. | | | 
: 
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After argument at the bar by Serjeant Poole for the plaintiff, 
(who claims under this deed,) and Serjeant Prime for. the de- 
fendants, it was reſolved by the whole court that this deed can- 
not operate as a bargain and ſale, becauſe no pecuniary conſi- 
deration was paid, nor as a releaſe, becauſe there was no leaſe 
for a year, nor were the grantees in poſſeſfion; nor as a feoff- 
ment, becauſe there was no livery and ſeiſin; and therefore the 
ſingle queſtion was, Whether it ſhall not operate as a covenant 
to ſtand ſeiſed ? ; 


And although it was objected that there wants a conſideration 
of blood between the covenantor and Wilkam Storey, and that it 
ſeemed to be the intent of the parties that the deed ſhould operate 
as a common law conveyance, yet it was reſolved by the whole 
court, that it ſhall operate as a covenant to ſtand ſeiſed, whereby 

: an 
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an eſtate in ſpecial: tail is clearly in the ſaid Ann Storey; and 
George Simpſon, (who is now dead,) had only an eſtate 'for life 
by implication with a reverſion in fee; and they faid that judges 
had been aftuti to conſtrue deeds to take effect according to the 
intent and meaning of the parties, ut res magis valeat quam pereat. 
2 Inft.672. Hob. Shep. Touch. 87. 1 Luttu. 782. 1 Mod. 175. 
1 Vent. 137. 2 Lev. 213. 3 Lev. 319. Carth. 2 Stra. 934+ 


Judgment for the plaintiff. 


Biddulph, Eſq. verſus Ather. C. B. 


FT ROVER for a loop, upon Not Guilty, was tried before Mr, Two allow. 
Juſtice Wilmot at the laſt aſſiaes for the county of Suſſex, , in | 

Upon a motion for a new trial the judge certified that the plain- — in 

12 title to the ſloop was, that he is lord of the manor of treſpaſs 400 

Lancing in the county of S gſer, and being ſo, is entitled by pre- Years face, 

ſcription to all wreck of the fea thrown upon that manor, and jugre evi- 

that the ſloop for which this action is brought was wrecked upon denceagainſt 

that manor. — 1 

paſt to have 

And to prove his preſcriptive right, the plaintiff by court- rolls wreck of the 

and parol evidence proved that the lords of the manor of Lancing —_ 

had taken and enjoyed wreck thrown upon that manor from the 

23d day of April 1663, until the time of bringing this action, 

without any interruption. 


For the defendant, (who is bailiff or ſervant to the Duke of 
Norfolk, and ſeized this ſloop ag wreck on behalf of his Grace,) it 
was inſiſted that the Dnke of Norfolk was entitled to all wreck 
thrown upon any lands lying within the rape, or barony, or honour 
of Brambre in the county of Suſſex ; and it was proved that the 
manor of Lancing lies within the hundred of Brightford, which 
lies within the rape, or barony, or honour of Brambre, 


It was alſo proved for the defendant by records, that at a 
court of eyre held at Chicheſter in Suſſex, in the 7th year of King 
Edw. 1. Adam de Bavent claimed free chaſe in his manor of 
Rocking, and wrecks of the ſea in his manor of Hay, which liber- 
ties he and his anceſtors had enjoyed time immemorially z and it 
was found by the jury that he and his anceſtors had and ought 
to have free chaſe in his manor of Rocking, and that he and his 
anceſtors never had wrecks of the ſea, nor ought to have in his 
manor of Hay, ed qudd domini barones de Brambre ſemper ibidem 
& alibi per totam baroniam pradiftam ed libertate uſt fuerunt & 
eam habere debent, and therefore as to the wreck of the ſea he was 


amerced for his falſe claim. 
| C4 It 
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It was alſo proved for the defendant by record, that at the 
ſame court Nigel de Brock and Hugo de Buſey claimed wreck of the 
ſea in their manors of Lancing and King fon near Shoreham, and 
that they and their anceſtors had time immemorially uſed the 
ſaid liberties, and it was found by the jury quod prædicti Nigellus 


et Hugo nunquam utebantur prædictis libertatibus, nec wreccum illud 


* 


habere debent ſed Dominus Willielmus de Breuſe illud wreccum habere 
debet fi acciderit per coſleram maris in rape de Brambre, ideo conſi- 
deratum efl quod prædicti Nigellus & Hugo de cætero non habeant præ- 
dictum wreccum, ſed quia illud clamatant ſint in miſericordia pro 
falſo clamore. | | 5 


It was likewiſe proved for the defendant by record, that in the 
qth year of Ed. 3. John Odrich and ſeveral others were attached 
to anſwer John de Mowbray quare cum ipſe dominus honoris de 
Brambre exiſtat, ilemg: Johannes de Mowbray habeat & ipſe & 


anteceſſores ſui domini honoris prædicti a tempore quo non extat memoria 


hucuſq; habere conſueverunt infra honorem prædict. wreccum maris & 
quicquid ad hujuſmadi wreccum pertinet, præfati Johannes Odrich 
(and many other perſons) took and carricd away divers quantities 
of goods caſt by the ſea upon the land at Hone, Worthyhg, Lancing, 
Pende, Shoreham, and Xyngſton, within the honour of Brambre, 
and which ought to belong to the ſaid Fohn de Mowbray as wreck 
and upon Not Guilty pleaded, the jury found, that ſeveral of 
the defendants in the pleadings mentioned were guilty of taking 
and carrying away the ſaid wreck to the plaintiff's damage of 
100/., and judgment is entered againſt them for the ſaid 1001. 


Then Mr. Juſtice Wilmet further reports, that it was inſiſted 
for the defendant at the trial that theſe three records proved that 
the uſage ſet up by the plaintiff muſt have commenced within 
the time of memory, ſince the reign of Richard the Firſt, and 
that therefore the plaintiff's preſcriptive right claimed by him was 
defeated, and that he (the judge) ought to have directed the jury 
to find for the defendant. 


But upon the trial, (ſays the judge,) I was of opinion, and 
did deliver it as my opinion to the jury, that the records produced 
were not concluſive, but were matter of evidence to be leſt to 
their conſideration : and unleſs the ſaid records are concluſive, I 
think the verdict was agreeable to the evidence, which was for 
the plaintiff, damages 500. 


Upon this motion for a new trial, the court ordered this cauſe 
to be- ſet down in the paper to be argued ſolemnly : and now 
it was inliſted by Serjeant Prime for the defendant, that theſe 
records of judgments or determinations in eyre, and judgment 

in 
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in treſpaſs being in proper courts, having competent juriſdiction 
of the matter in queſtion, are concluſive evidence for the defend- 
ant, and that the judge was miſtaken in his opinion and direction 
to the jury, and ought not to have left the matter to the jury in 
the manner he did, but ſhould have directed them to find a ver- 
dict for the defendant; and for this purpoſe he cited Carth. 225. 
1 Salk. 290. 2 Stra. 960, 961.z and ſaid, that the records given 
in evidence in the preſent caſe ſeemed to him ſtronger than a 


| ſentence in the ſpiritual court in the caſe of a marriage, which is 


always holden to be concluſive, If a vicar's endowment be 
within the legal time of memory, the parſon cannot preſcribe 
againſt it, though he has ancient uſage of his ſide ia proof. 
Moor 761. pl. 1055. 2 Rol. Abr. 269. p. 17. 


On the other ſide for the plaintiff it was inſiſted by Serjeant 
Willes, and re ſolved by the whole court, that neither theſe two 
allowances in eyre, nor the judgment in treſpaſs, were conclu- 
ſive; and ſome of the judges doubted whether they were any 
evidence at all; but all agree that uſage f the plaintiff for 
92 years laſt paſt was much ſtronger proof of the plaintiff's right, 
and the whole was fit to be left ro the jury; and they all ſaid 
the jury and the judge had both done right. 


They admitted that a ſentence in the eccleſiaſtical court, in a 
matter whereof they have the ſole cogniſance, is concluſive evi- 
dence, and parol evidence ſhall' not be received againſt it; but 
that is, becauſe hat court hath the ſole cognifance thereof; 
and that an endowment of a vicar deſtroys the preſcriptive right 
to tithes in the parſon; but that the preſent records were no more 
concluſive than an inquiſition p mortem, or a verdict (in many 
caſes) touching the ſame matter, which is often res inter alias ata, 
as in the action of treſpaſs by Mowbray, it might perhaps be 
brought by the perſon then in poſſeſſion againſt perſons who 


were mere wrong-doers, for any thing that appears; and in 


leading an allowance in eyre, the true way, per Holt C. J., 
is to alledge an immemorial uſage, and then alſo to produce the 
allowance in B. R. or in eyre. 1 Salk, 184. 


Rule to ſhew cauſe why a new trial ſhould not be granted was 
diſcharged, and judgment given for the plaintiff, 
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Farmer, of the Demiſe of Earl, verſus Rogers. C. B. 
174 0 dal } | #4 (, "13 Gas &* nen. wot Jas wWEbd 


af» nt fee I loRument the following caſo was magcfor the opinion of the 
g —— * 1 court; viz. A. B., by deed indented, mortgaged the lands in 


be by writing queſtion to C. D. for 500 years, with a proviſo that the term ſhall 
without 2 Ceaſe and be void upon re of 500/. and intereſt upon a 
ing, or — certain day; ſome time after the day limited for payment thereof 
duty paid. H. B. paid to C. B. all principal and intereſt due to him upon 
this mortgage; A. B. is dead, and Earl, the leſſor of the plain- 
tiff, as his heir at law, has brought this ejectment againſt the 
defendant, who has got the ſaid mortgage-deed in his hands, 
and is in poſſeſſion of the premiſes: at the trial the defendant 
produced this deed, upon the back whereof there is this indorſe- 
ment in writing, without any ſeal or ſtamp to it; wuz. * Re- 
« ceived this — day of March 1738, (being after the day limited 
« by the proviſo,) of A. B. ſo much money for all principal 
«* money and intereſt till this day; and I do releaſe the ſaid A. B. 
« and diſcharge the within mortgaged premiſes from the term of 509 
« years,” ſigned by C. D. the 07h That the defendant 
at the trial did not prove that he had any intereſt in the term, 
but inſiſted that it was ſtill ſubſiſting, and that poſſeſſion was 
ſufficient againſt the plaintiff, who mult recover upon the ſtrength 


1 


of his own caſe. 


This caſe was argued twice; the firſt time in Michaelmat term 
laſt by Serjeant Wynne for the plaintiff, and Serjeant Draper for 
the defendant; the ſecond time by Serjeant Prime for the 
plaintif, and Serjeant Willes for the defendant, in Eaſter term 
alt. 


It was argued for the plaintiff that the term is not ſubſiſting, 
but is ſurrendered by the memorandum on the back of the 
mortgage-deed. That a ſurrender of a term at common law 
might have been by parol without a deed. Perk. ſurrender, 
ſec. 583, 584. and that whether the term was created by deed or 
not, Perk, ſec. 607, 608, Cre. Elia. 488. That the word ſur- 
render is not neceſſary to make a ſurrender, but any other words 
tantamount will be ſufficient ; as if leſlee for life ſay to the leſſor, 
that he grants that he ſhall enter into the land, and that he is 
willing that he ſhall have the land. 2 Rol, Abr. 497. H. pl. 1. 
498. pl. 2. Theſe authorities ſhew that at common law a term 
for years, whether created by deed or not, might have been ſur- 
rendered by parol without deed, and that words which are not 
ſo ſtrong as the words releaſe and diſcharge, in the preſent caſe, 
ſhall amount to a ſurrender. | | 


2dly, It was contended for the plaintiff, that the ſtatute of frauds 
and perjuries had not ſo much altered the common law, but that 
leaſes 
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leaſes for long terms of years may be ſtill made without deed, 
by writing, and the ſame may be ſurrendered by a note in 
writing, without a deed ; and a ſeal is not neceſſary to this in- 
dorſement or memorandum in writing, which in conſideration of 
law is a parol ſurrender reduced into writing, and was proper 
evidence at the 1 to prove a ſurrender of the term. 


For the defenda t it was admitted, that at common law terms 
which were created by parol might be ſurrendered by parol, but 
denied that a term created by deed could be ſurrendered by pa- 


27 


rol, and that the term was ſtill ſubſiſting, and might be aſſigned _ 


and kept on foot to protect the inheritance, and that as the pay- 
ment was after the day, and the legal eſtate is (till in the mort- 
gagee, there ought to be judgment for the defendant, 


After time taken to conſider until this term, judgment was 


given for the plaintiff by the whole court. 


And it was reſalved by the court, that before the ſtatute of 


frauds a leaſe for years, either by deed or parol, might have 


been ſurrendered without deed, by parol ; that the words releaſe 
ond diſcharge the term of 500 years, are much ſtronger than words 
which in many caſes have amounted to a ſurrender, ut res magis 
valeat quam pareaty | 8 Sw 


2, It appears by the ſtatute of frauds and perjuries, that a 
leaſe for any term of years may be created by writing without 
deed, and that the ſame may be ſurrendered by deed or note in 
writing. Vide ſec, 3. of that ſtatute. And the court held that 
there was no occaſion for any ſtamp-duty upon this note or in 
dorſement, it not being a deed, 1 rn gm 


Gilky 235, 
236. 
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Cuſtom to PECIAL action upon the caſe againſt the parſon of the 
— Mole te 4 ) pariſh, ſetting out that there has been a cuſtom in the pa- 
anceſtors is Tiſh, time out of mind, that every pariſhioner has a right to 
bad. bury his dead relations in the church-yard as near to their an- 
ceſtors as poſſible, and that the defendant refuſed to permit the 
plaintiff to bury a relation as near as poſſible to his anceſtor. - 
After a verdict, this was held clearly to be a bad cuſtom by the 
whole court upon the firſt argument. | 
Loyd, Eſq. verſus Winton. C. B, 
Coffs. I EPLEVIN for taking an ox and detaining him 7 gages, 
1 Sc. The defendant avows that he is ſeiſed of the manor 
tom is not of A., and ſets out a cuſtom, that upon the death of a tenant he 
within the 1s entitled to a heriot by cuſtom, and fo ſeized the ox, which 
og agg was the property of the plaintiff's late father, who was his te- 
— to nant, and lately died. The plaintiff replies that the ox was his 
double coſts. own, and not his father's, and traverſes that the ox was his fa- 
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* 


* 


— 


Fryer verſus Johnſon. C. B. 


ther's property. Upon this iſſue the plaintiff was nonſuited at 
the trial, and the prothonotary taxed the avowant double coſts, 
upon the ſtat. 11 Geo. 2, c. 49. And now Serjeant Poole moved 
that the prothonotary was miſtaken, and ought to review his 
taxation, and allow only ſingle coſts, inſiſting that the ſtatute 
did not extend to this caſe, which was not a diſtreſi for a heriot- 
ſervice, but a ſeizure for a heriot-cuſtom, for the words of the ſta- 
tute are, Diſtreſſes for rent, quit-rents, reliefs, heriots, and other 
fervices. And of that opinion was the court, and ordered the 
prothonotary to review his taxation; although it was inſiſted by 
Serjeant Milſen for the avowant, that this caſe was within the 


equity and meaning of the ſtatute, though not within the very 
words. | 


L 


EASTER TERM, 
29 Geo, II. 1756. 


Goodright, of the Demiſe of Priſcilla Larmer, 
Widow, verſus William Searle and Sarah his 


Wife. C. B. 


JECTMENT for lands in the county of Southampton : upon An execu- 
E Not guilty, iſſue was joined, which is entered of Trinity 1 
term, in the 27th and 28th years of his preſent Majeſty, Roll. 735. 0 (though 
and was tried at Wincheſter at the then next aſſizes, when a ſpe- not) a con- 
cial verdict was found by the jury, who on their oath ſay, that _——_ 
long before the within-written time when the within-mentioned j, transfer- 
treſpaſs and ejectment are ſuppoſed to have been committed, one rable to the 
George Paynter in his lifetime was ſeiſed of and in certain free- — 
hold meſſuages, lands, tenements, and hereditaments, with the (je, who 
appurtenances, in Odiham and Northwarnborough in the pariſh of dies before 
Odiham in the county aforeſaid, parcel of the premiſes in the de- EY 
claration within-written mentioned, in his demeſne as of fee; — a 
| and that the ſaid George Paynter in his lifetime, and long before S. P. was 
the ſaid within-written time when, Sc. was likewiſe ſeiſed of and — 07 
5 in the reverſion of certain copyhold meſſuages, lands, tenements, Goodtitle, of 
i and hereditaments, with the appurtenances, ſituate, lying, and the demiſe 
| being in Hall-place in the county aforeſaid, parcel of the manor " — 5 
; of Hall-place in the ſame county, and reſidue of the premiſes C. B. Trin. 
in the declaration within-written mentioned, expectant on the 13&14G.2. 
death of Catherine Paynter, mother of the ſaint George Paynter, in . — 
his demeſne as of fee and right, at the will of the lord of the picby. 
ſaid manor, according to the cuſtom of the fame manor ;z and Beetle ben 
being ſo reſpeCtively ſeiſed thereof, he the ſaid George Paynter, in dict. 
the lifetime of the ſaid Catherine, and before the within-written 
time when, &c. to wit, on the 26th day of September in the year 
of our Lord 1750, at Odiham aforeſaid, made his laſt will and 
teſtament in writing, and thereby gave and deviſed (among other 
things) the ſame freehold and copyhold premiſes (the ſaid copy- 
hold premiſes being firſt duly ſurrendered to the uſe of his will) 
in theſe words following, to wit; And as to, for, and concerning 
all and cingular other my cuſtomary or copyhold meſſuages, land, 


teuements, and hereditaments, with their appurtenances, ſituate, 
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lying, and being in the tithing of Tately within the manors of 
dall aforeſaid and Hall-place in the ſaid county of Southampton, 
the ſame being alſo ſurrendered to the uſe of my will; and alſo 
as to, for, and concerning all and fingular my freehold meſſuages, 
lands, tenements, and hereditaments, ſituate, lying, and being in 
Odiham and North Warnborough in the pariſh of Odibam in the 
ſaid county of Southampton, now in the tenure or occupation of 
Fohn Collins and John Raggett, their undertenants and aſſigns, 
40 J give and deviſe the ſame copyhold and freehold hereditaments 
&« and premiſes unto my ſaid ſon George Paynter, his heirs and 
ec aſſigns for ever; but if he my ſaid ſon George Paynter ſhall 
« happen to die before he ſhall attain his ſaid age of 21 years, 
« leaving no ifſue living at the time of his death, then I give and 
ce deviſe the ſaid premiles unto my ſaid mother Catherine Paynter, 
tc and to her heirs and aſſigns for ever,” as by the laſt will afore- 
faid to the jurors aforeſaid ſhewn in evidence fully appears: And 
the jurors aforeſaid on their ſaid oath. further ſay, that afterwards, 
to wit, on the ſaid 27th day of September in the ſame year 1750, 
at Odiham aforeſaid; the ſaid George Paynter the teſtator, without 
altering or revoking his ſajd will, died ſeiſed of ſuch eſtates in 
the premiſes in which, c. leaving iſſue the ſaid" George Paynter 
the deviſee, his only fon and heir, and that the ſaid Catherine 
Paynter widow, mother of the faid George Paynter the teſtator, 
ſuryived the ſaid George Paynter the teſtator; and afterwards, to 
wit, on the 5th day of © January in the year of our Lord 1754, at 
Odiham aforeſaid died; and the jurors aforeſaid; on their ſaid 
oath further ſay, that the ſaid George Paynter, ſon and heir of the 
ſaid George Paynter the teſtator, was the grandſon and next heir 
of the ſaid Catherine, to wit, the ſon and heir of the ſaid George - 
Paynter the teſtator, which ſaid George Paynter the teſtator was 
the only ſon and heir of the ſaid Catherine; and that the ſaid 
George Paynter, ſon and heir of the ſaid George Paynter the teſta- 
tor, and grandſon and next heir of the ſaid Catherine, afterwards, 
to wit, on the 6th day of January in the ſaid year of our Lord 
1754, at Odiham aforeſaid, died before he had attained his faid 
age of 21 years, to wit, at his age of 19 years, and without ever 
having had any iſſue of his body lawfully begotten : and the 
jurors aforeſaid on their ſaid oath further ſay, that — Lar- 
mer widow, in the declaration named to be the leſſor of the plain- 
tiff, is, and at the ſame time when, c. was couſin and next heir 
on the part of the father George Paynter, ſon of the ſaid George 
Paynter tlie teſtator, that is to ſay, the daughter and heir of 
George Paynter the brother of William Paynter, which William 
Paynter was the father of the ſaid George Paynter the teſtator, the 
father of George Paynter the deviſee in the will abovementioned, 
to the ſaid jury ſne wn in evidence, who died under age as afore- 
ſaid, and without leaving any iſſue of his body lawfully begotten 
living at the time. of his death aforeſaid : and the jurors aforeſaid 
on their ſaid oath further ſay, that the ſaid Sarah, the wife - 
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the ſaid William Szarle in che declaration within-written men- 


tioned, is, and at the ſaid time when, &c. was the ſiſter and next 

heir of the ſaid Catherine Paynter, and the coulin and next heir 

of the ſaid George, the grandſon of her the ſaid Catherine, on the 
art of her the ſaid Catherine, that is to lay, the ſiſter and next 

Peir of the ſaid: Catherine Paynter, which in 

the mother of the ſaid George Paynter the teſtator, the father of 


The defend. 
ant's claim 


by deſcent, 


atherine Paynter was 


the ſaid George Paynter the deviſee in the will above mentioned: 
and the jurors aſoreſaid on their ſaid oath further ſay, that before 
the within-written time when, Cc. to wit, on the 8th day of 
April in the 27th year of the reign of his preſent Majeſty, the 


ſaid Priſcilla Larmer entered into the tenements aforeſaid, with 
tae appurtenances, in the declaration aforeſaid mentioned, and 


was therebf ſeiſed as the law requires; and being ſo thereof 


ſeiſed, ſhe the ſaid Priſcilla Larmer aſterwards upon the ſaid 8th 
day of April in the ſaid 27th year of his Majeſty's reign, at Odi- 
ham aforeſaid, demiſed the tenements aforeſaid, with the appur- 


tenances, to the ſaid Peter Goodright, to hold the ſame to the ſaid 


Peter Goodright and his aſſigns from the 25th day of March then 
laſt paſt unto the full end and term of ſeyen years from thence 


next enſuing and fully to be complete and ended; by virtue of 


which ſaid demiſe the ſame Peter Goodright into the tenements 
aforeſaid, with the appurtenances, entered, and was thereof poſ- 
ſeſſed until the ſaid William Searle and Sarah his wife afterwards, 


to wit, on the ſaid 8th day of April in the 27th year aforeſaid, 


into the tenements aforeſaid, with the appurtenances, which the 


ſaid Priſcilla Larmer to the ſaid Peter Goodright in form afore- 


ſaid demiſed for the term aforeſaid, which is not yet elapſed, in 


and upon the poſſeſſion of the ſaid Peter entered, and ejected him 


the faid Peter out of his farm aforeſaid, (his term aforeſaid there- 


in not being ended,) as the ſaid Peter within thereof complains 
againſt them: but whether upon the whole matter aforeſaid. by 


the jurors aforeſaid in form aforeſaid found, the ſaid William. . 


Searle and Sarah his wife are in law guilty of the treſpaſs and 
ejectment aforeſaid in the tenements aforeſaid, with the appur- 


tenances, in the declaration aforeſaid mentioned, the jurors afore- 


ſaid are entirely ignorant, and therefore pray the conſideration of 
he juſtices of our lord the King of the Bench; and if upon the 
hole matter aforeſaid by the jurors aforeſaid in form aforeſaid 
found, it ſhall appear to the ſame juſtices of the Bench that the 
aid William Searle and Sarah his wife are in law guilty of the 
reſpaſs and ejectment aforeſaid in the tenements aforeſaid, with 
he appurtenances, in the declaration aforeſaid mentioned, then 
he — aforeſaid ſay on their oath aforeſaid, that the ſaid 
illiam Searle and Sarah his wife are thereof guilty in manner 
and form as the ſaid Peter Goodright within againſt the ſaid Ni- 
iam Searle and Sarah his wife thereof complains, and they aſſeſs 
he damages of the ſaid Peter Goodright on the occaſion aforeſaid, 
eſides his coſts and charges by him about his ſuit in this behalf 
expended 
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expended to one ſhilling, and for thoſe coſts and charges to 405- 
But if upon the whole matter aforeſaid by the jurors aforeſaid in 
form aforeſaid found, it ſhall appear to the ſame juſtices of the 
Bench that the ſaid William Searle and Sarah his wife are not 


_ guilty in law of the treſpaſs and ejectment aforeſaid in the tene- 


ments aforeſaid, with the appurtenances, in the declaration afore- - 
ſaid above mentioned, then the ſame jurors ſay on their oath 


. aforeſaid, that the ſaid William Searle and Sarah his wife are not 


thereof guilty in manner and form as the ſaid William Searle and 
Sarah his wife within for themſelves by pleading have alledged : 
and becauſe the juſtices here are willing to adviſe themſelves of 
and upon the premiſes before they give their judgment thereon, a 
day is given to the parties aforeſaid here until in eight days of 
Saint Hilary of hearing their judgment thereon, for that the 
ſame juſtices here are thereof not yet adviſed, c. 5 


This ſpecial verdict was twice ſolemnly argued at the bar; 
I, by Poole Serjeant for the plaintiff, and Herr Serjcant for the 
defendant, in Trinity term in the 28th year of his preſent Majeſty; 
the 2d time by Davy Serjeant for the plaintiff, and Vynne Serjeant 
for the defendant, in Hilary term following: the ſhort ſtate of 
the verdict is, 


That George Paynter being ſeiſed in fee of the freehold lands, 
and in reverſion in fee of the copyhold lands in queſtion expeCtant 
on the death of Catherine Paynter his mother, on the 26th of Sep- 
tember 1750 by his will deviſed the freehold and copyhold to his 
fon George Paynter, his heirs and aſſigns for ever ; but if he hap- 
pen to die before he attain the age of 21 years, leaving no iſſue, 
then he deviſes the premiſes to his (the teitator's) mother Cathe- 
rine Paynter in fee. | 


That the teſtator died in September 1750, leaving iſſue George 
his only ſon and heir; that Catherine Paynter widow, and mother 
of the teſtator, ſurvived the teſtator, and afterwards died Janu- 


ary 5, 1754 


That George, the ſon and heir of the teſtator, was alſo grandſon 
and next heir to Catherine, and died January 6, 1754, before he 
attained the age of 21, and without iſſue. , 

That Priſcilla Larmer the plaintiff's leſſor, was couſin and 
heir to George Paynter the deviſee on the part of his father. 


And that Sarah the wife of William Searle the defendant was 
ſiſter and next heir of Catherine Paynter, and couſin and next heir 


of George the deviſee, grandſon of the ſaid Catherine, on the part 
of the ſaid Catherine. | 


In 
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In arguing this caſe, it was admitted and allowed that this was 
a good executory deviſe to Catherine Paynter ; but for the plain- 
tiff it was inſiſted, that the demiſe to George the ſon in fee, who 


was heir to the teſtator, was void, becauſe it was only giving 


him what the law gave him; and therefore it was the ſame 
thing as if he had not been named in the will, and the execu- 
tory deviſe could never have taken place ſo long as he had heirs 
and many caſes of executory deviſes lay it down, that until the 
contingency happens, the eſtate ſhall deſcend to the heir. Smith 


v. Clark, Salk. 241. S. C. Lutw. 797. Comyns 72. 


Taking it that George Paynter the deviſee was in by deſcent of 
a fee, and that Catherine Paynter had an intereſt or poſſibility 
that was tranſmiſlible, according to the caſe of Goodtitle of the de- 
miſe of Gurnell v. Wood in this court, Trin. 13 & 14 Geo. 2. 
upon the death of Catherine Paynter that intereſt, whatever it 
was, deſcended to George her grandſon, and merged in his 

eater eſtate which he had by deſcent from his father. If this 

ſo, then the leſſor of the plaintiff, who is heir to George on 
the part of his father the teſtator, is entitled to recover. 
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Carth. 257. 


On the other fide it was inſiſted that an executory deviſe, as 


this moſt certainly is, is a deſcendible intereſt, and that Catharine 
and her heirs were in of ſuch contingent executory and de- 
ſcendible intereſt, which could never deſcend to George her 
grandſon, becauſe while he was living, under age, and without 
iſſue, no man could poſſibly know whether he would die under 
age and without iſſue. 

That Catherive and her heirs were the firſt purchaſer, and 
whoever claims as heir by deſcent muſt ſhew himſelf of the blood 
of the firſt purchaſer ; bet Priſcilla Larmer is not of the blood 
of Catherine. ag 117. Hales Hiſt. Com. Law, cap. De- 


cents, 239. | 
| 


It is objected for the plaintiff that George the grandſon took an 
abſolute fre-fimple 3 but he certainly only took a conditional or 
determinable fee, otherwiſe the executory deviſe could not be 
good, which it is admitted on all hands it certainly is. 


It is objected, that in the caſe of Smith v. Clarke, that the heir 
there did not take by deviſe though it was on a condition. To 
this it may be anſwered, that there was no deviſe over, ſo nobody 
to take adyantage of the condition. | 


It is objetted, that the intereſt or contingency of Catherine 
upon her death deſcended to George her grandſon, and ſo merged 
in his fee. To this it is anſwered, that her intereſt was like a 

Vot. II. D contingent 
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contingent remainder of a pure fee, which could not merge in 
one that was conditional. 


In reply it was ſaid for the plaintiff, that Catherine took a de- 
ſcendible intereſt like a contingent remainder in fee, which upon 
her death, until the contingency happened, deſcended to George 
her grandſon, and merged in his fee, which was not a baſe fee. 


Upon the firlt argument the court broke the caſe. 


Willes C. J.—It may be proper to ſay ſomething by way of 
breaking the caſe ; but I would not be underſtood to be bound 
by any opinion I may now give, as it is to be argued again. ; 


It was candid in my brother Poole to admit that this is a good 
executory deviſe. It certainly is ſoz and they are now ſettled 
known eſtates tranſmiſſible, and like to (though they are not) 
contingent remainders, | 


But brother Poole for the plaintiff inſiſts, that although the 
eſtate is deviſed to George the grandſon and his heirs upon condi- 
tion, yet that it ſhall deſcend to him as if no condition had been 
mentioned. But I take it to be certain that it did not deſcend at 
the time of the death of the teſtator, but is deviſed to him upon 
condition that he and his heirs ſhall have it in caſe he lives to 21, 
or leaves iſſue; but if he does not, then the teſtator's mother and 


her heirs ſhall take; it does not ſay “ living the mother: and as 


to what is ſaid that here is a merger, there never ſhall be a 
merger to hurt another. Does the plaintiff claim under the firſt 
deviſe ? That is gone; for George the deviſee died under age and 
without iſſue. If plaintiff claims under the executory devile, 
ſhe muſt take as heir to Catherine, if ut all; and that ſhe cannot 
do, becauſe Priſcilla Larmer is not of her blood, 


Clive J.—I would be underſtood not to be bound by my pre- 
ſent opinion, The leſſor of the plaintiff claims by deſcent; and 
whoever does ſo, as hath been rightly inſiſted upon, muſt be of 
the blood of the firſt purchaſer. The teſtator having carved out 
his whole eſtate in this manner, has thereby broke the deſcent, 
If Catherine had ſurvived her grandſon ſhe would have been a 
purchaſer, for ſhe would have taken it by deviſe ſrom her ſon, 
and there would have then been no doubt at all but it would have 
gone to the defendant her ſiſter; and I think it is the ſame thing 
notwithſtanding ſhe died before her grandſon ; and there can be 
no merger where the intent of the parties appears that the eſtate 
ſhould not merge, Lewis Bowles's caſe, 11 Rep. 80. 


* Fees 
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Fees are every day in abeyance, as a remainder after an eſtate 
for life to the right heirs of J. S. I do not fay a freehold can be 
in abeyance. The eſtate to Catherine ſeems to me to be the 
greater eſtate, and could not merge in hat given to her grandſon. 


Birch J.—The teſtator has not ſaid any thing about the time 
of the death of Catherine; and as he has not, we cannot. Here 
is an abſolute executory deviſe in fee to Catherine, which muſt 
take effect in her or her heir on the death of her grandſon under 
age and without iſſue ; and I am of opinion with my Lord Chief 
Juſtice, and my brother Clive. 


Bathurſt J.—I ſhall be glad to have this matter argued again, 
becauſe I think the ſon took by deſcent and not by the will. 
Suppoſe the deviſe had been to Catherine after the death of 
George the teſtator's ſon under age and without iſſue, he would 
then certainly have taken by deſcent until the contingency had 
happened. Suppoſing then the ſon iz by deſcent, Iam inclined 
to think his grandmother's intereſt or eſtate ſhall deſcend to him, 
and he ſhall be in of a better eſtate ; viz, a pure fee, which ſhall 
deſcend to his heirs ex parte paterna, 


This caſe was argued a ſecond time in Hilary term 29 Geo. 2., 
but little or nothing new was ſaid upon it, 


In Eaſter term 29 Gee. 2. the court were all agreed, and the 
Chief Juſtice was ready to deliver their opinion, but deferred it, 
the parties being trying to make an end by way of accommoda- 
tion, They _— all of opinion for the defendant, ut audivi. 
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Lynall verſus Longbothom. C. B, 


A foot race J{iddleſex..cq HOAMAS Long lolbom, late of the pariſh of Saint 
1 Andrew Holbourn in the county of Middleſex, 
flat. 9 Ann, ſhoemaker, was ſummoned to -anſwer Thomas Lynall of a plea 
gn that he render to the ſaid Thomas Lynall the ſum of 47. of law- 
3 — ful money of Great Britain, which he owes to the ſaid Thomas 
that a man Lynall, and unjuſtly detains from him, c.; and whereupon the 


was playing ſaid Thomas Lynall, by William Pryor Johnſon his attorney, ſays, 


arfuch ic. for that the ſaid Thomas Longbothom after the firſt day of May in 


ame, orelſe : 
— the year of our Lord 1711, to wit, on the 11th day of November 


above 101.» in the year of our Lord 1754, at Weſtminſter in the county 
. — * aforeſaid, received to the aſe of the ſaid Thomas Lynall the ſum 
a betting of 47/., being ſo much money loſt at one time by the ſaid Tho- 
3 the mas Lynall to the ſaid Thomas Longbothom within the ſpace of 
* three months next before the commencement of this ſuit, by 
betting on the fide of one John Clarke, at a certain game called 
a foot race, and which money ſo loſt before the commencement 
of this ſuit was paid to the ſaid Thomas Longbothom the winner 
thereof, whereby and by force of the ſtatute lately made for the 
better preventing exceſſive and deceitful gaming, an action hath 
accrued to the ſaid Thomas Lynall to demand and have of the 
ſaid Thomas Longbothom, according to the form of the ſaid ſta- 
tute, the ſaid ſum of 471. ſo loſt as aforeſaid ; yet the ſaid Tho- 
mas Longbothom, although often requeſted, hath not paid to the 
ſaid Thomas Lynall the ſaid 471. or any part thereof, but to pay 
the ſame to him hath hitherto refuſed, and doth yet refuſe, 
whereupon the ſaid Thomas Lynall ſaith that he is injured, and 
hath damage to the value of 5c/.; and therefore he brings this 

ſuit, Sc. | l | 


The defendant pleaded mil debet per patriam, which iſſue came 
on to be tried before Lord Chief Juſtice Millet at the laſt ſitting 
in Faſter term 1755. 


The facts proved at the trial on the behalf of the plaintiff, ' and 
upon which he relied to ſupport his declaration, were, That * 
the 


MicnarruAs TERM, 30 Geo. II. 1756. 


the 2d day of November 1754, the plaintifF laid a wager with the 
defendant of 47/. to 29/. that John Clarke in the declaration 
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mentioned could not, on that day, run four miles in 21 minutes 


and an half: that the plaintiff then depoſited the 47 /. in the 
hands of one Thomas Cannon, as the ſtakeholder of that wager, 
and at the fame time the defendant depoſited 29 J. in the ſame 
hands, which ſums were to be paid to the winner of the wager z 
that the ſaid Clarke did, on that day, run the four miles within 
21 minutes and an half, and that thereupon the ſaid Thomas 
Cannon, on the ſame day, paid the 47. fo depoſited by the 
plaintiff, to the defendant Longbothom, 


On the part of the defendant it was inſiſted by his counſel at 
the trial, that the plaintiff had not proved his declaration, that 
this running by John Clarke was not a foot-race, as defcribed in 
the declaration; that it was not a game within the fat. 9g Ann. 
c. 14., upon which the plaintiff had founded his action; and 
that this wager was not a betting on the fide or hand of any 
perſon playing at any game or games within that ſtatute, and 
therefore the plaintiff was not entitled to a verdict upon this 
declaration, 


Upon theſe objections there was a verdiQ for the plaintiff, ſub- 
ject to the opinion of this court, upon theſe three points; viz. 


1//, Whether the running by Clarke alone was properly a foot- 
race, as laid in the declaration ? 


zd, Whether ſach running be a game within the ſtatute 
9 Ann. c. 14.? 


34, Whether the wager was or was not a betting on the fide 


or hand of any perſon playing at any game or games wichin the 
ſaid ſtatute? | | | 

This caſe was argued in laſt Eaſter term by Serjeant Poole for 
the plaintiff, and Serjeant Hewitt for the defendant, and in this 
term by Serjeant Wiles for the plaintiff, and Serjeant Prime for 
the defendant. | 


For the plaintiff it was ſaid, that John Clarke's running againſt 
time was a foot-race, and it is well known that a ſingle horſe 
has frequently run alone for the king's plate, which is (till called 
a horſe-race, though he runs alone. 


2dly, That a foot-race is a game within the fat. 9 Ann. c. 14, 
though it is not mentioned therein, for the words, other game or 
games, ſhall relate to games or plays in former ſtatutes againſt 
gaming; and foot-races are mentioned in the fat. 16 Car. 2. c. 7. 

23 between 


Serjeant 
Poole. 
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Ser jeant 
Hewitt. 
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between Goodburn and Marley, 2 Stra. 1159. horſe-races were 
held to be within the ſtatute 9 Ann. though not mentioned 
therein. ; 


3dly, If this was a footzrace, and a ſoot-race be within the 
at. 9 Ann. there is no doubt but the defendant betted on the 
fide of Clarke, who ran againſt time. 


For the defendant it was admitted that a foot-race is within- 
the tat. 9 Ann. and has been ſo determined; and it was ſaid by 
the defendant's counſel, and agreed by the court, that although 
here were three queſtions made by the caſe for the conſideration 
of the court, yet in truth they were all reducible to, and con- 
tained in this fingle queſtion ; vis. Whether the wager was a 
betting on the fide of any perſon playing at a game called a foot- 
race? And they inſiſted that it was not, for it does not appear 
by the caſe but that Clarte might be running merely for his own 
diverſion, or that he himſelf was at all concerned in the wager, , 
or knew any thing of it; neither is it laid in the declaration, or 
ſtated in the caſe, that Clarke was playing at a game called a 
foot- race; ſo that if there had been no caſe ſtated, the judgment 
muſt have been arreſted upon this declaration; for to bring it 
within the ſtatute, it muſt be a betting on the fide of a perſon or 
perſons playing, and fo it ought to have been laid. 


Upon the firſt argument the court broke the caſe. 


Willes C. J. Neither of my brothers are diſtanced, ſo a ſe- 
cond heat may be run, and therefore I give no opinion. As at 
preſent adviſed, I am inclined to think that this is not a foot- 
Tace as laid in the declaration, for C/arke might run for his di- 
verũon or exerciſe, and it does not appear he contended for any 
bet with any body, or againſt time; and Clarke' can never be 
ſaid to be playing unleſs it had been laid in the declaration, or 
ſtated in the caſe, that he was playing; and we can intend no- 
thing, for I think this is a penal law: there is no doubt but 
horſe-races are within the fat. 9 Ann. according to Stra. 1259. 
who is a faithful reporter; and foot-races mult alſo be ſo too, 
for they are mentioned in fat. 16 Car. . to which the fat. g Ann. 
mult relate. 


Clive J. and Birch J. to the like effect. 


' Bathurſt J.— Courts of juſtice have done very right in putting 
a liberal conſtruction upon theſe ſtatutes againſt gaming, and if 
it were poſſible, I ſhould be for bringing this caſe within the 


fat. 9 Ann, One perſon running alone againſt time may be 


properly called a foot-race, as well as one horſe ſtarting alone 
to be an horſe- race, which has often been the caſe; but as it 
does 
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does not appear that Clarke was running for any wager, or knew 
any thing of this bet, or was at all concerned in it, and might 
for ought appears be running for exerciſe or his diverſion ; I 
fear it is not within the ſtatute : it is like principal and acceſſary, 
if there be no principal there can be no acceſſary ; ſo if there be 
— perſon playing at a game, there can be no betting within the 
atute. 


Second argument. Serjeant Millet for the plaintiff. 


The ſingle queſtion is, Whether Clarke was playing at a game 
called a foot-race? for if he was, this wager is within the ſta- 
tute, it being above ten pounds; and a foot-race being now ' 
admitted to be a game within the act, the plaintiff muſt have 
judgment. 

It was objected, that it does not appear that Clarte was running 
againſt time, or was contending with any perſon, but might be 
running for his own diverſion or exerciſe, ſo that he caunot be 
ſaid to be playing at a game called a foot-race, 

In anſwer: to this it is ſtated in the caſe, that the plaintifF laid 
the wager with the defendant that John Clarke could not on that 
day run four miles in 21 minutes and an half; this ſhews clearly 
that he contended againſt time; and this running alone is un- 
doubtedly a race, if the gentlemen of the turf may be allowed 
proper judges of what is properly a race, who always have held, 
that if one fingle horſe walks round the courſe alone, and no 
other contends or runs with him, he wins the race; if therefore 
this be a race, no doubt but the betting thereon is within the 
ſtatute. And although Clarke might be running againſt time for 
his own diverſion, yet I contend that this betting upon his fide 

is within the ſtatute; as if two perſons were playing a game at 
piquet, for no money, only for their own divertion, and a wager 

of above 10 J. was to be laid on the fide of one of them, ſuch 
wager would be within the ſtatute. 


= Serjeant Prime for the defendant. 


I admit a foot-race is a game within the Hat. 9 Ann. and has 
been ſo determined, but inliſt that Clarke was not playing at any 
ſuch game, from any thing that is ſaid either in the .leclaration 
or caſe ſtated, 


On the 2d of November 1754, plaintiff laid a wager of 47 /. to 
29 /. that Clarke could not run four miles in 21 minutes and an 
half; does it follow from thence that Clarte might not be a 
porter, or a running footman, ſent upon ſome meſſage, and ſet 
forward either before or after the bet was laid? or might not the 
plaintiff and defendant ſee him ſetting forward upon full ſpeed, 

D4 not 
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not knowing whither he was going, and the plaintiff lay the 
wager with the defendant that Clarke did not run the firſt four 
miles in 21 minutes and an half? this might be the caſe for any 
thing that appears; if ſo, ſurely this. is not a betting upon a 
game : it does not appear that Clarke was at all concerned or in- 
tereſted in the event, ſo how could there be a betting upon his 
fide z or, for any thing that appears, he might be interelted to 
loſe the wager, as many jockies have been. The court will in- 
tend nothing that is not itated in the caſe, ſo that if it is not clear 
that Clarke was playing at a game, there could be no betting on 
his ſide. Ef 


Judgmentof Willen C. J. We are all of opinion that judgment mult be for 


the court. 
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the defendant. 


It is agreed on all hands that a foot- race is a game within the 


fat. 9 Ann., and therefore the fingle queſtion is, Whether it 


appears that Clarke was playing at a game called a foot-race? for 
if he was, this was a betting within the ſtatute ; but it is neither 
laid in the declaration, nor ſtated in the cafe, that he was playing 
at a game called a foot- race, and we can intend nothing that does 
not appear: there muſt be a betting on the ſide of a perſon play- 
ing; and if no caſe had been ſtated, the judgment mult have 
been arreſted upon this declaration, becauſe it is not laid that 
Clarke was playing. I think this is a penal law, and not merely 
remedial. As it does not appear that Clarke was playing at any 


game, there could be no betting on his fide within the ſtatute, ſo 


the pzſtea muſt be delivered to the defendant, and he mult have 
the colts of a nonſuit. 
I , * 


Rex ver/us Chaſe. B. R. ; 


J NDICTMENT upon the fat. 5 Eliz. for exerciſing the trade 

of a brewer, the defendant not having ferved an apprentice- 
ſhip of ſeven years ; the jury found a ſpecial verdict, the ſub- 
ſtance whereof was, that the defendant was partner in the trade 
with, a perſon who had ſerved a regular apprenticeſhip to the 
trade, that the defendant advanced and paid a certain ſum 'of 
money to become a partner, and was to ſtand to the profit and 
loſs therein, but was not to intermeddle, and in truth did not in- 
termeddle in the manual or working part of the trade. Upon the 


arguing of this ſpecial verdict the whole court were clear of 


opinion, that the defendant was not within the ſtatute, which 
they ſaid was made early in the reign of Queen Elizabeth to en- 
courage manufacturers in trade, which was then in its infancy 
in this kingdom, and until trade became more flouriſhing it might 
perhaps be good policy to ſtick cloſe to the letter of the ſtatute 
but about the end of that queen's reign, when trade was much 

improved, 


, 
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improved, the judges began to give a more liberal conſtruction 
of, and, in a great meaſure, to explain away the ſtrict letter of 
the ſtatute, which /aw is certainly in reſtraint of the common 
law, and of the freedom and liberty of the ſubject in general, 
who ought to be allowed to get their living in any honeſt induſ- 
trious trade; and they alſo ſaid, that although the words of the 
ſtatute are, that a man ſhall not exerciſe a trade unleſs he has 
ſerved as an apprentice in manner aforeſaid, yet it has been over 
and over determined in Weftminſter-hall, that if a man has worked 
at a trade ſeven years as a journeyman, with one maſter or ſeve- 
ral, either in this kingdom or abroad, or as a maſter for himſelf 
ſeven years, he may afterwards exerciſe the trade, and is not 
within the ſtatute ; ſo may a woman follow the trade of her huſ- 
band after his death, if ſhe has been married to,- and hved with 
him ſeven years, although, it may be, ſhe never intermeddled in 
it in his lifetime; and ſo it is (they faid) in many ſuch like caſes. 
Lord Mansfield cited 4 Leon. g., aud ſaid, that although that caſe 
is not law, yet it ſhews the judges towards the end of Queen 
Elizabeth's reign were willing to go as far as they could to ex- 
plain away the penalty of this ſtatute, | 

Judgment for the defendant per totam curiam. 


Waterman verſus Yea, in Replevin. C. B. 


Lyde, Eſq. Sheriff of Somerſetſhire, ver/us Lawrence 
| and two others. | 


JN April 1155, Yea diſtrained the cattle of Waterman damage- 
feaſant, who immediately replevied them and gave the uſual 
bond to proſecute, ſo the cattle were delivered to him. 


Upon the jth of May 1755, Waterman levied his plaint againſt 
Yea in the ſheriff 's court, and removed it by re. fa. lo., and de- 
clared here in replevin in Trinity term 1755, for taking his cattle ; 
to which Yea put in an avowry for damage-feafant, and Water- 
man not putting in any plea in bar, there was judgment by default 
for the avowant that the plaintiff be amerced, and that the avow- 
ant ſhould have a retorn. Habend. Yea did not execute a writ of 
inquiry of damages, as he might have done by the fat. 17 Car. 2. 
cap. 7*, but rather choſe to cauſe three actions upon the replevin 
bond to be brought againſt the plaintiff and his bondſmen, in 
order to force him to pay the avowant his damages and coſts; 
whereupon Serjeant Hayward now moved on the behalf of Va- 
ferman and his ſureties, that proceedings might ſtay in all the 
three actions, becauſe the avowant might have recovered his da- 
mages and coſts by executing a writ of inquiry, which he had 
omitted to do. 2d/y, If the ccurt ſhould not think fit to ſtay the 
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proceedings for this reaſon, that they might be ſtayed upon pay- 
ment of the ſingle penalty of the replevin bond (which was ten 
pounds) into court. 


Serjeant Prime for the avowant This application is without 
precedent: the avowant in this caſe has two methods of proceed- 
d ing in his election; viz. either to execute a writ of inquiry, or to 
3% ſue upon the replevin bond, the plaintiff not having proſecuted 
208 his ſuit with effect. And of this opinion were Birch and Bathurſt 
5 Juſtices, (only in court,) and ſaid, they could not interpoſe; 
14 whereupon Prime for the avowant offered to refer the damages 
# and colts in the original action, and the coſts in the actions on 
the replevin bond to be ſettled by the prothonotary, which the 
court thought was very fair and reaſonable ; and if the plaintiff 
would not comply therewith, the avowant to be at liberty to pro- 
cced as he thought fit on the replevin bond. 


Do at. aw ag Se —Cﬀ_— - 
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Gardner ver/us Jeſſop, an Attorney. In C. B. 


ATumpſit 1 Trinity term in the 28th year of the reign of his preſent 

for goods 1 Majelty, the plaintiff exhibited his bill againſt the defendant, 

D in an action upon the caſe, and declared for 5 J. upon an indebi- 
tatus aſſumpſit, and alſo for other 5 JI. upon a quantum valebant, 
which the defendant refuſed to pay, to the damage of the plain- 


tiff of 10 J., and thereupon he prayed relief, Oc. 


Non aſſamo- And the ſaid Thomas in his proper perſon comes and defends 


if — ek the wrong and injury when, &c., and as to the promiſe and un- 
. 8d. a0 a dertaking in the ſaid declaration laſt mentioned, and alſo as to 


i to that ſum, the promiſe and undertaking in the ſaid declaration firſt above 
if . mentioned, except as to the ſum of one pound three ſhillings and 


5 ſued for it eight pence, parcel of the ſaid ſum of five pounds therein ſpeci- 
muy an the wow hed ; ſays, that he did not promiſe and undertake in manner and 
[ts y court © 


1 Midaicles, form as the faid 7% h hath above thereof complained 1 
; him; 
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him; and of this he puts himſelf upon the country, and the ſaid 
Jaſah doth the like 3 and as to the ſaid promiſe and undertaking 
in the ſaid declaration firſt above mentioned, as tg the ſaid 
1/. 35. 8 d., parcel of the ſaid 5/. thetein contained, the ſaid 
Thomas ſays, that the ſaid Jah ought not to have his faid action 
in this court againſt him, by reaſon of the non- performance of 
the ſaid promiſe and undertaking in the ſaid declaration ſirſt 
above mentioned as to the ſaid 1/, 3s. 8 d., becauſe he ſays, 
that he the ſaid Thomas at the time of the exhibiting the ſaid bill 
of the ſaid J, and long before, lived and reſided, and till 
doth live and reſide within the county of 17i4dle/ex ; that is to ſay, 
at Enfield in the county of Middleſex : and the ſaid Thomas fur- 
ther ſays, that he the faid Thomas always from the time of the 
promiſe and undertaking of the ſaid Thomas in the ſaid declaration 
lürſt above mentioned, and ſuppoſed to have been made, as to the 
ſaid ſum of 1/. 3 5. 8d., parcel of the ſaid 5 J. therein contained, 
hitherto hath been, and {till is liable to be ſummoned to the 
county-court of Middleſex, within the true intent and meaning 
of the ſtatute made in the 23d year of the reign of his preſent 
Majeſty, for preventing delays and expences in the proceedings 
in the county- court of M:ddleſex, and for the more eaſy and ſpeedy 
recovery of ſmall debts in the ſaid county-court ; and this he is 
ready to verify: wherefore he prays judgment if the ſaid 79% 
ought to have his ſaid action in ths court againſt him by reaſon 
of the non-performance of the ſaid promiſe and undertaking in 
the ſaid declaration firſt above mentioned, as to the ſaid 1/. 3 5s. 8 d., 
parcel of the ſaid 5/. therein ſpeciſied. W. Hayward. 


And the ſaid 7%, as to the plea of the ſaid Thomas above 
pleaded in bar as to the ſaid 1/. 3s. 8d., parcel of the ſaid 5 . 
in the ſaid firſt promiſe and undertaking in the ſaid declaration 
mentioned, ſays, that he, by any thing in that plea alledged, 
ought not to be barred from having his aforeſaid action thereof 
maintained againſt the ſaid Thomas, becauſe he ſays, that in and 
by the ſaid act of parliament mentioned in the ſaid plea of the faid 
Themas, it is provided, that no perſon or perſons ſhall be liable 
to be ſummoned to the ſaid county-court at the ſuit of any plain- 
tiff or plaintiffs, other than ſuch perſon or perſons as was or were 
liable to be ſummoned to the county-court of Middleſex betore 
that act was made, and that hat act ſhould not extend to give 
the county-court any juriſdiction to hold plea of, or to hear and 
determine any action, cauſe, or ſuit, other than ſuch action, 
cauſe, or ſuit, as the county-court of Middle/cex might have held 
plea of, by plaint, before the making of the ſaid act, as by the 
ſaid act among ſt other things more fully appears. And the ſaid 
Foſrah further ſaith, that the ſaid Thomas before and at the time 
of the making of the faid act was, and ever ſince hath been one 
ol the attornies of the court of our lord the now King of the 
Bench here; and therefore the ſaid Thomas neither at the time 
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of the making of the ſaid act, nor at the time of the exhibiting 
of the ſaid bill of the ſaid 7, was a perfon liabte to be ſum- 
moned to the ſaid county-court of Middleſex; and this he is ready 
to verify : wherefore he prays judgment and his damages in this 
behalf to be adjudged to him, Oc. . V. Davy. 


And the ſaid Thomas, as to the ſaid plea of the ſaid Joſiah 
above in reply pleaded to the ſaid plea of the ſaid Thomas, above 
pleaded in bar to the faid promiſe and undertaking in the faid 
declaration firſt above mentioned, as to the ſaid 1/7. 3s. 8 d., 
parcel of the ſaid 5 /. therein contained, ſays, that the replication 
aforeſaid, and the matters therein contained, are not ſufficient in 
law for the ſaid Foſcah to have and maintain his ſaid action in 
this court againſt him; to which ſaid plea in manner and form 
aforcfaid above in reply pleaded, he the ſaid Thomas need not, 
nor is he in anywiſe bound by the law of the land to anſwer ; 
and this he is ready to verify, wherefore he prays judgment, and 
that the ſaid otah may be barred from having his ſaid action in 
this court againſt him; and for cauſes of this demurrer in law 
the ſaid Thomas, according to the form of the ſtatute in ſuch 
caſe lately made and provided, ſhews to the court here theſe 
cauſes following ; to wit, that the ſaid replication is no anſwer 


to the ſaid plea of the ſaid Thomas, and is in itſelf incertain, re- 


pugnant, foreign, and argumentative. 


And thereupon the ſaid Jeſah Gardner prays time to join in 
demurrer with the ſaid Thomas Jeſſop here, until Thur/day next 
after the morrow of All Souls, and he has it, Sc. The ſame day 
is given to the ſame Thomas Feſſop, &.; at which day here come 
as well the ſaid 7% a⁵ Gardner by his aforeſaid attorney, as the 


| Taid Thomas Jeb in his proper perſon ; and the ſaid 79% 


Gardner prays further time to join in demurrer with the ſaid 
Thomas Jeſſ;p here until Friday next after the cave of S?. Hilary, 
and he has it, Sc. (After ſeveral of the like continuances en- 


tered, the plaintiff in Trinity term 30 Ges. 2. joins in demurrer, 
and after continuances until this preſent Hilary term 30 Geo. 2. 


by curia adviſare vult.) This caſe was at laſt now argued by 


Serjeant Hayward for the defendant, and Serjeant Davy for the 
plaintiff; and after ſome time taken to conſider, the court gave 
judgment for the plaintiff. 


And 1½, It was reſolved by the court, that an attorney may be 
ſued here for any ſum under forty ſhillings, though it be ever ſo 
ſmall, | | 


2dly, That an attorney cannot waive his privilege, becauſe he 
is not allowed it in reſpect of himſelf, but for the ſake of this 
court and the ſuitors here; and if he could waive his privilege, 
how doth the plaintiff know that he will waive 7? 


31'y, 
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3dly, That the replication is well enough, although it doth not 
al'-dge that the plaintiff ought not to be barred from having his ac« 
tion IN THIS COURT. 


So the court over-ruled the demurrer, and ſaid the plaintiff 
might have what judgment was proper: Quere, Whether it muſt 
be judgment in chief; or gued defendens reſpondeat oufler ? for the 


court did not mention what judgment. 


Jenkins, on the Demiſe of James Harris and Ann 
his Wife, ver/us Prichard and others. C. B. 


Uron the iſſue not guilty in ejectment the following caſe 
was reſerved for the judgment of the court, which ſtates, 
That this action is brought for recovering the poſſeſſion of 
lands and tenements in the pariſh of Michacleburch Hſbley in the 
county of Hereford; that it appeared in evidence at the trial, 
that David Smith was ſeiſed in fee of the premifes, and being ſo 
ſeiſed, by indentures of leaſe and releaſe, dated the 29th and 
zoth days of Augiſt 1716, made between the faid David Smith 
of the one part, and Rowland Prichard and Charles Price of the 
other part, in conſideration of 180 /. paid to the ſaid David Smith 
by 8arah Madey ſpinſter, and in conſideration of a marriage then 
intended to be had between the faid David Smith and Sarah 
Madey, and for ſecuring a maintenance for her in caſe ſhe ſhoul:| 
ſurvive the ſaid David, and for ſettling and aſſuring the premiſes 
to the uſes thereafter mentioned, and for other good conſidera- 
tions, the ſaid David Smith did grant and convey the premiſes 
in queſtion to the ſaid Rowland Prichard and Charles Price, and 
their heirs, to hold to them and their heirs to the uſes follow- 
ing, (that is to ſay,) to the uſe of the ſaid David Smith, his 
heirs and aſſigns, until the ſaid intended marriage ſhould take 
eſfect; and from and after the ſolemnization thereof to the uſe 
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and behoof of the ſaid David Smith and the ſaid Sarah his in- 


tended wife, for and during their natural lives, and the life of 
the ſurviyor of them; and from and after the deceaſ: of the ſur- 
vivor of them, to the uſe and behoof of the heirs of the body of 
the ſaid Sarah lawfully to be begotten hy the ſaid David, and 
for want of ſuch iflue, to the uſe and behoof of the ſaid David, 


his heirs and aſſigns for ever. 


That the marriage was afterwards ſolemnized, and there was 
iſſue thereof one daughter named £/izabeth, and no other-iflue. 


That in the year 1734 the ſaid Sarah died, and in February 
1736 the ſaid David intermarried with one Sarah Griffiths, and 
by her had iſſue Anne, one of the leſiors of the plaintiff, (now 
an infant,) and no other iſſue; and the ſiid Anne married the 
other leſſor of the plaintiff before the Cemil; laid in the declara- 


tion, 
That 
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That in April 1738 the ſaid Elizabeth, the daughter of the 
ſaid David, by the ſaid Sarah his firſt wife, intermarried with 

ohn Waters, and upon that marriage the ſaid David delivered 
up the poſſeſſion of the premiſes to the ſaid John Waters, but did 
not execute any conveyance thereof to him. | | 


That in January 1738 the ſaid David died, leaving iſſue only 
Elizabeth by the firſt venter, and the ſaid Anne by the ſecond 
venter, and about 12 months afterwards the ſaid Elizabeth died, 
leaving iſſue only one ſon, (born after the death of David the 
grandfather,) who died ſoon after the death of the ſaid Elizabeth 
his mother, an infant, and without iſſue; and the faid John 
Vaters held the premiſes till his death, which happened in or 
about the year 1743, and the ſaid John Waters and Elizabeth his 
wife never did any act to deſtroy the ſaid eſtate- tail veſted in her. 


That the ſaid David had no brother, but left a ſiſter (named 
Jane, who married Fob Gilbert, and) who was heir at law to 
Elizabeth the daughter of the ſaid David by the firſt venter, and 
to her ſon, and upon the death of the ſaid John Waters the ſaid 
Job Gilbert aud Jane entered upon the premiſes, and being in 
poſſe ſſion in Trinity term, in the 22d year of the reign of his 
preſent Majeſty, levied a fine thereof without proclamations, 
and no actual entry was made by the leſſors of the plaintiff to- 
avoid ſuch fine. 


The defendants claim under the ſaid Fob Gilbert and Fane his 
wife + in November 1754 the leſſors entered and made the leaſe 
to the plaintiff, and the defendants ouſted them, as mentioned 
in the declaration; and upon the trial a verdict was found for 
the plaintiff, ſubject to the opinion of the court, whether the 
Plaintiſf ought to recover the premiſes, or any part thereof. 


And if the opinion of the court ſhall be that the plaintiff ought 
to recover the whole premiſes, then the verdict is to ſtand, with 
liberty for the plaintiff to take out execution thereon ; and if the 
court ſhall be of opinion that the plaintiff ought only to recover 


plaintiff for ſuch part only, and as to the reſidue for the defend- 
ants: but if the opinion of the court ſhall be, that the plaintiff 
ought not to recover any part of the premiſes, then the verdict 


judgment of nonſuit is to be entered up for the defendants, 


The eſtate-tail being ſpent, the leſſors of the plaintiff claim 
the reverſion in fee of the whole premiſes in right of Anne, as 
heir to David Smith, or, at leaſt, a moiety of the premiſes, as 
the reverſion thereof, upon the death of David Smith, deſcended 
in moieties to his two daughters Anne and Elizabeth. 


TT 
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Upon the argument of this caſe two points were made; ½, 
Whether the I-flors of the plaintiff had any title at all? And 
2dly, If they had any title, whether an actual entry was not ne- 
ceſfary to have been made in order to avoid the fine without 


proclamations ? 


As to the firſt point, it was objected for the defendant, and 
adjudged by the court, (abſente Birch J.) that whoever claims as 
heir in fee by deſcent muſt make himſelf heir to him that was 
laſt ſeiſed of the actual freehold and inheritance ; that is to ſay, 
who was laſt actually in poſſeſſion of the lands in fee-ſimple ; 
and the reverſion or remainder in fee (be it which it will) which 
was in David Smith and his heirs on the failure of iſſue in tail, 
is not ſuch a ſeiſin whereof there can be a poſeſho fratris, &.; 
and therefore Anne, not being heir to the perſon laſt actually 
poſſeſſed of the fee, the court were very clear that the leſſors had 
no title to any part of the premiſes. 


As to the ſecond point, the court adjudged that an actual en- 
try is not neceſſary to be made in order to avoid a ſine at common 
law, as this is, it being without proclamations. Judgment for 
the defendants, ; 


Burſlem ver/us Fern. C. B. 
JMFRISONMENT. The defendant juſtifies under the ſhe- 


riſf's warrant directed to the gaoler, and to one Samuel Jordan 
and the defendant 7% Fern, upon a capias to take the defend- 
ant to anſwer 7o/. Jones in a plea of treſpaſs upon the caſe upon 
promiſe. The plaintiff replies, and traverſes chat the ſheriff 
made ſuch warrant directed to the gaoler, Samvel Jordan and 
Fofrah Fern, The defendant takes iſſue upon the traverſe z and 
upon the trial before Mr. Juſtice Deuniſan at the aſſizes in the 
Midland circuit, it appeared in evidence, that the attorney for 
Jef. Jones lent to the under-ſheriif for a warrant upon the captas 
ad reſpondendum ſued out againſt Burflem ; that the under-ſheriff 
ſent to Jones's attorney a warrant thereupon, directed to the 
gaoler and Samuel Fordan, with a blank ſpace for another bai- 
liff's name; that Jones attorney, without the privity or knou- 
ledge of the ſheriff or under-ſheriff, put in the name of the de- 
fendant Fern after the warrant was ſealed and ſent to him, at 
the inſtance and peril of the plaintiff Jener, as a ſpecial bailiff, 
who thereupon arreſted Bur/lem, and carried him to gaol for 
want of bail. It alſo appeared in many other counties this me- 
thod of ſending blank warrants by under-ſheriffs to attornies who 
ſend for the ſame is often practiſed, eſpecially in the northern 
counties, as Mr, Juſtice Denniſon himſelf ſaid z and thereupon he 
was about to ſum up the evidence, and direct the jury to find = 
| verdi 
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verdict for the defendant ; but at the preſſing inſtance of Ser- 
jeant Willes the point was ſaved, and a caſe ſtated, as above, for 
the opinion of the court, whether the iſſue was proved for the 
defendant. 


It was inſiſted by Serjeant Hewitt for the defendant, that the 
iſſue was well proved for him, (and of that opinion was the 
judge at the trial); that although the caſe ſtates that the name 
of Fern was put into the warrant after it was ſent to the attorney, 
without the privity or knowledge of the ſheriff or under- ſheriſf, 
yet it doth not ſtate that the attorney had not authority from 
the ſheriff for that purpoſe; and the general uſage of delivering 
out blank warrants to attornies authorizes this practice. The 
ſame kind of practice prevails in other caſes: the filacers give 
out blank writs, and the plaintiff's attorney conſtantly fills them 
up after they are ſigned and ſealed ; marriage-licences are given 
out to ſurrogates, blank, and filled up by them after they are 
ſealed; and /, in many other inſtances. The fat. 6 Geo. 1. 
c. 21. / 53., which recites, that whereas under-ſheriffs deliver 
out blank warrants and other warrants, c. to attornies for ar- 
reſting perſons without having any writ, &'c., doth not condemn 
the practice of delivering out blank warrants, but ſeems to allow 
the ſame, and only condemns the delivering out of blanks, or 
any warrants by the ſheriff before he hath received the writs. In- 
a M eſiemorland caſe in B. R. upon a motion by way of complaint 


- againſt an attorney for filling up a warrant after it was ſent to 


him, exactly like the preſent caſe, the court did not cenſure the 
attorney, but ſaid it was the conſtant uſage. (This was men- 
tioned by Mr. J. Denniſon at the trial.) 


On the other ſide, it was ſaid by Serjeant Willes for the plain- 
tiff, that if this practice be permitted to go on, it will be of bad 
conſequence ; for then, inſtead of ſheriff's officers, who give 
ſecurity to do their duty, plaintiff's attornies may put into war- 
rants men of infamous characters, who may be guilty of great 
oppreſſions; and formerly the perſons who executed proceſs 


were duly ſworn and admitted for that purpoſe, to prevent op- 
preſſion. 6 | 


Per curiam (abſente Birch J.) We have no doubt but this 
practice ought to be condemned; and although we do not pu- 
niſh attornies for it by granting attachments againſt them upon 
complaints, yet we conſtantly diſcharge the party arreſted by 
ſuch warrant out of cuſtody. Such warrant is always held to 
be illegal; and if Burflem had killed Fern in reſiſting him, it 
would not have been murder, becauſe Fern had no legal warrant 
to arreſt him. And a parcel of Tailors, who were tried before 
Mr. Juſtice Bathurf? for killing a bailiff who had ſuch a warrant 
as the preſent for arreſting one of them, were acquitted of murder, 
As to the ftaf. 6 Gee, I. c. 21. / 53, we think it rather — 

lank 
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blank warrants than otherwiſe; but if it does not, it leaves them 
as before the ſtatute was made, and we think ſuch warrants were 
always bad. As ta filacers they are officers for that purpoſe, 
and they may authoriſe attornies to fill up their writs. As to 
- ſurrogates we do not know what they do, but we are all very 
clear that the defendant has not proved his iſſue, and there mult 
be judgment for the plaintiff, i an 398! 


Villers ver/us Hanley. C. B. 
EBT upon a bond for 52/. 16s. againſt the heir of the A term for 


| obligor. The defendant conſeſſes the bond and debt, and de 
pleads that he has nothing by deſcent but a ſmall cottage in Tam- pleaded to be 
worth, except a reverſion after a term of 500 years, commencing by deed, 
the 16th of October 1746, now to come and, unexpired ; and this 

he is ready to verify. To this plea there is a general demurrer, 

which was argued by Serjeant Jules for the plaintiff, and Ser- 


jeant Hervitt for the deſendant. 


For the plaintiff it was objected, 1/, That the plea is ill in A 
ſubſtance, becauſe it is not alledged therein that the leaſe for 500 — 
years is by deed, nor that the leſſee by virtue thereof entered; is immediate 
andi if the leaſe for 500 years be without deed, it is void by the — = — 
| Natute of frauds and perjuries *. And of this opinion was the i. wh 4 
court (Clive and Bathurſt Juſtices only preſent), and upon this ſcent. 


point gave judgment for the plaintilf. | But 2 
as to this, 


zdly, It was objected that a reverſion after a term for years is —_— of 


not pleadable in this manner; but the defendant in this caſe the demiſecf 
ought to have admitted aſſets; and cited Smith and Angel, — 
2 Ld. Ray. 783. and Salk. 354. 8. C., where Halt's opinion is, Trin. 28 & 
that the heir could not plead a term in delay of preſent execu- 29G. 2. 
tion, but ought to confeſs aſſets, (notwithſtanding there are ſome n 
precedents otherwiſe, that he may, ) for the reverſion is aſſets, Lil. Ent. 
and the common law had no regard to a term for years; and 180. 
there is no miſchief in this; for though in conſequence a /evar: — n. 
may go, yet a leſſee may maintain hamſelf againſt an ejectment vide 1 Ro, 
by virtue of his leaſe z and of this opinion was the court now in Rep. 57- 
the preſent caſe z but they declared they gave judgment for the 


plaintiff upon the firſt point, 


But guere how the judgment is entered, whether general or 
ſpecial i Wes | 
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Shipman verſus Stevens. C. B. 


_ SSAULT and battery, whereby the plaintiff loſt her leg. 
Linden z, 1 The defendant being ſerved with à capiar ad reſpondendum, 
an infant the did not enter his appearance at the proper day after the return 
plaintiff thereof, therefore the plaintiff's. attorney made an affidavit of the 


el tu haf ſervice, entered an appearance for the defendant according to 


ply to him 


to name his the ſtatute in 22 left the declaration in the office, gave no- 
4 tice to the defendant thereof, and to plead ; whereupon the de- 
fault there. fendant employed Mr. Waldo an attorney of B. R. to take the 
of, the plain- declaration out of the office and plead the general iſſue, who did 


eff muſt ap- ſo in the name of one Palmer an attorney of C. B. Thereupon 


ply to the 


court to the plaintiff's attorney made up and delivered the iſſue, gave no- 


oblige de- tice of trial, ſet down the cauſe, ſubpcenaed witneſſes, and gave 
— briefs to his counſel; but when the cauſe was juſt coming on to 
, de tried, the plaintiff's attorney diſcovered that the defendant 
was an infant of about 17 years old, ſo that he ought to have 
appeared and pleaded by guardian; and therefore if the plaintiff 
had proceeded to trial and judgment upon this record, it would 

have been error, 


| Wherefore it was now moved on behalf of the plaintiff, that 
the defendant or his attorney might ſhew cauſe why the appear- 
ance in the filacer's book ſhould not be ſtruck out, and the de- 
fendant be obliged to appear and plead by his guardian, and why 

the record ſhould not be amended conformably thereto, and why 
the plaintiff ſhould not have his coſts occaſioned by the defend- 
ant's attorney, who muſt be ſuppoſed to know his client was an 
infant, and ſo had led the plaintiff's attorney on to proceed thus 
far erroneouſly z upon an affidavit of theſe facts, and that Mr. 

Naldo was a truſtee for the defendant in a ſettlement, and muſt 
know he was not of age when he pleaded. 


On ſhewing cauſe for the defendant, it appeared by affidavit 
that Mr. Waldo acquainted the plaintiff's attorney that the de- 
fendant was an infant, but this was after the plea pleaded, and 
he not believing it, proceeded ſo far as above ſaid. 


Per curiam—l[n this caſe the plaintiff's attorney ought to have 
applied to the defendant to name a guardian, and if he did not 
do ſo in fix days, then plaintiff ought to have applied to the 
court to oblige him ſo to do; and it was the plaintiff's attorney's 
own fault to proceed erroneouſly, although no notice had been 
given to him that the defendant was not of ſull age; and if the 
plaintiff had proceeded to judgment, and error had been brought, 
and afterwards the plaintiff had moved here to have. made the 

| 13 | record 
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record right, this court would not have done it; and therefore 
as to coſts there is more reaſon that the plaintiff ſhould pay coſts 
for being permitted to have the record made right, than that the 
defendant ſhould pay coſts to the plaintiff; however, as coſts 
have not been prayed by the defendant, let the defendant plead 


by guardian in fix days, and let the record be made agreeably. 


thereunto without coſts of either fide. Serjeants Prime, Willes, 
and for the plaintiff, Hewitt for the defendant, Ahſente 
Capital, ic. Wiles. | 


EASTER TERM, 
30 Geo. II. 1757. 


Cope verſus Marſhall & al. B. R. 


HE record is of Hilary term in the 27th year of his pre- 
G ſent Majeſty, Roll. 145. The declaration contains nine 

counts, but as the queſtion debated aroſe fingly on the 8th 
count, it will be only neceſſary to write that down, which is 


thus, viz. 


And alſo that they the ſaid Charles Mar/ball, V. E. J. M. 
J. V. T. V. J. S. W. T. J. J. V. S. and V. H. on the 11th 
day of June in the year of our Lord 1753, and on divers other 
days and times between that day and the day of exhibiting this 
bill, with force and arms broke and entered the cloſe and free 
warren of the ſaid John Cope called Sugar: Lodge Warren, other- 
wiſe Cope's Warren, at the pariſh of Rugeley, otherwiſe Rudgely, 
otherwiſe Ridgely aforeſaid, in the ſaid county of Stafford, and 
trod down and conſumed with their feet in walking the graſs of 
the ſaid John Cope there growing, of the value of twenty pounds, 
and the foil of the ſaid Jeb Cope there, to wit, five acres of his 
ſoil did turn up and ſubvert with ſhovels, ſpades, corves, pick- 
axes, and mattocks, and did dig up, fill. up, and deſtroy divers 
coney burrows, to wit, 1000 coney burrows then and there made 
and kept up for the * and breeding of conies, and the 
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conies then found in the ſame cloſe and ſree warren, to wit, 
1000 conies of the value of ſifty pounds, did take and carry 
away, and converted and diſpoſed thereof to their own:uſe, and 
other injuries to the ſaid hn Cope did, againſt the peace of our 
lord the preſent king, and to the damage of the ſaid John Cope 
of 1007. and therefore he brings ſuit, cc. 


And the ſaid Charles (and other defendants) plead firſt the ge- 
neral iſſue Not guilty to the whole, and--thereupon.. iſſue is 
joined; and by leave of the court here for this purpoſe to them 
granted, according to the ſorm of the ſtatute in ſuch caſe lately 
made and provided, for further plea, as to breaking and entering 
the cloſe in the ſaid declaration mentioned, called Sugar's Lodge 
Warren, otherwiſe Cope's Warren, and treading down and con- 
ſuming the graſs there lately growing with their feet in walking, 
and the turning up and ſubverting with ſhovels, ſpades, corves, 
pickaxes, and mattocks, the ſail foil there, and digging up, fill- 
ing up, deſtroying, and ſpoiling the ſaid, coney burrows there 
made and kept up for the harbouring and brecding of conies, 
above ſuppoſed to be done, ſay, that the ſaid Fobn Cope ought 
not to have or maintain his ſaid aCtion thereof againſt them, be- 
cauſe they ſay that the ſaid Charles, at the ſaid ſeveral times 
when, Ec. and long before, was and {till is ſeiſed in his demeſne 
as of fee of and in divers, to wit, twenty acres of land, with the 
appurtenances, lying and being in the pariſh aforeſaid, and that 
the ſaid Charles, and all thoſe whoſe eſtate he hath, and at the 
ſaid ſeveral times when, Sc. had of and in his ſaid land, with 
the appurtenances, from time whereof the memory of man is not 
to the contrary, have had, and have uſed and been accuſtomed 
to have,. and of right ought to have had, and the ſaid Charles 
fi!) of right ought to have common of paſture in and upon the 
ſaid cloſe called Sugars Lodge Warren, otherwiſe Capes Warren, 
in which, Cc. for all his and their commionable cattle levant and 
couchant on the ſaid land now of the ſaid Charles, with the ap- 
purtcnances, every year at all times of the year, at his and their 
wills and pleaſures, as to the ſaid land now of the ſaid Charles, 
with the appurtenances, belonging and appertaining ; and the 
ſaid Charles, William Emery, J. M., (and the other defendants,) 
further ſay, that the ſaid coney burrows, in the ſaid declaration 
mentioned, before the ſaid feveral times when, Cc. had been 
wrongfully and injuriouſly made, and at the ſaid times when, 
Oc. were wrongſully and injuriouſly kept up and continued for 
the harbouring and breeding of conies in the laſt-mentioned cloſe, 
called Sugars Ledge Warren, otherwiſe Coe VM arren, in which, 
©. and the conies, to wit, 100,000 conies harboured and bred 
in thoſe coney burrows at the ſaid times when, &c. eat up and 
fed on the graſs in that cloſe growing, by means of which the 
ſaid common at the ſaid times when, c. was ſurcharged, to the 
great nuſance of the ſaid Charles in the enjoyment of his ſaid 
common of paſture, ſo that the ſaid Charles, at the ſaid times 

| when, 
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when, Cc. could not have and enjoy his laſt- mentioned com- 
mon of paſture in the ſaid cloſe called Sygar's Lodge Warreh, 
otherwiſe Cope's Warren, in which, &c. in ſo beneficial a man- 
ner as of right he ought to have had and enjoyed the ſame,; 
therefore the ſaid Charles in his own right, and the ſaid V. E., 
F. M., (and other defendants, ) as his ſervants, and by his com- 
mand, in order to abate the ſaid nuſance, and to prevent the 
continuance of the increaſe of conies there, at the faid ſeveral 
times when, c. entered the ſaid oloſe called Sugar's Lodge Mar- 
ren, otherwiſe Cope's Warren, in which, Sc. and with ſhovels, 
ſpades, corves, pick-axes, and mattocks, dug up, filled. up, de- 
ſ.xoyed, and ſpoiled the ſaid coney, burrows ſo there wrongfully 
and injuriouſly made, kept up, and cofifinacd for the harbouring 
and breeding of conies, and thereby did abate the faid nuſance, 
as it was lawful for them to do; and in ſo doing they the faid 
Charles (and others) did neceff.rily and unavoidably tread down 
and conſume. with their feet in walking a little of the graſs: there 
then growing, and did neceſſarily turn up and ſabvert with the 
ſaid ſhovels, ſpades, corves, pick-axes, and mattocks the ſaid 
ſoil there, doing as little damage as on that occaſion they poſſibly 
could, which are the ſame breaking and entering the ſaid cloſe 
in the ſaid declaration mentioned, called Syugar's Lodge Warren, 


„ 


otherwiſe Cope's Warren, and treading down and confuming the 


turning up and e with ſhovels, ſpades, corves, pick- 
axes, and mittocks the 


them, Ec. 


To this plea the plaintiff has demurred generally, and the de- 
fendants have joined in demrrrer. G27) 77 30G 


There was a verdict for the plaintiff” upon the general iſſue, 
and afterwards this demurrer was ſeveral times argued before 
Lord Chief Juſtice Ryder & ſecits ſuit, and it was argued in this 
term before Lord Chief Juſtice Mangſield & fociis ſuis by Mr. 

Moerelon for the plaintiſf, and Mr. Afton for the defendants. * 


In ſupport of the demurrer and to ſhew the plea was bad, ſe- 
reral caſes were cited ; firſt, Coney's caſe, Godb. 122. J Lean. J. 
d. C. where the plaintiff declared in treſpaſs for digging the 
plaintiff's clofe, and killing 18 conies there; the defendant 
pl-aced as to all the treſpaſs but killing of two conĩes Not guilty; | 
and as to killing the two conies juſtifies as having a' right of 
common, and that he found them eating the graſs, and that he 
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killed them. Judgment for the plaintiff. To this it was anſwered 

by the counſel ſor the defendant, that the caſe cited is not ap- 
plicable to the preſent caſe, for the plea now under conſideration 
does not juſtify the killing of conies. | f 


The ſecond cafe cited for the plaintiff was Bellew v. Landon, 
.Cro. Eliz. 876. and Owen 114. 8. C. which was treſpaſs for 
killing conies; the juſtification is the ſame as the caſe in Gods. 
and the ſanie judgment, fo the counſel for the defendant ſub- 
mitted the ſame anſwer, that this caſe is not applicable to the 


' preſent. 


- The third caſe cited for the plaintiff was Haddeſden v. Gryſſel, 
Cro. Jac. 195. Yelv. 104. 8. C. which was treſpaſs guare clau- 


ſum fregit, and took, killed, and carried away conies: the de- 


fendant juſtifies, for that he is ſeiſed in fee of a meſſuage and 
land, and had common by preſcription appertaining thereto in 


the place where, c. and that he was ready to uſe his common; 
and many conies being there damage feafant and ſpoiling the 
graſs, he entered to chaſe them out leaſt they ſhould increaſe : 


the plaintiff demurred, and after argument the court adjudged 


that the plea was not good, for the commoner has nothing to do 


with the land but to put in his cattle, and may not meddle with 
any thing of the lord's there ; and if the lord ſurcharge the com- 
mon, the commoner ſhall have an aſſiſe or an action on the caſe ; 
and he may not kill the conies, for ſo long as they are on the 


land of the lord they are his property ; and when the defendant 


ſhews that his intent was to enter to chaſe the conies, that entry 
. was tortious; and ſo there was judgment for the plaintiff. The 


counſel for the defendant now admitted this caſe was good law, 


but ſaid it was not like the caſe at bar. 


The fourth caſe cited for the plaintiff was Sir Jerome Horſe 
v. Hagberton : the queſtion was, Whether a commoner may ca 
down and fill up coney burrows which were made in the com- 
mon waſte where he was to have common? and this being pleaded 
in juſtification, and a demurrer thereupon, it was reſolved and 
adjudged without argument, that the commoner had not any 
pj intereſt than to take the common by the feeding there of 
his cattle z and may not deſtroy the conies nor coney burrows z 


' wherefore without argument it was adjudged that the plea was 


not good. In anſwer to this caſe it was obſerved by the counſel 
for the now defendants, that the caſe cited was determined with- 
out argument, and is ſo mentioned by the reporter twice: 


| 2dly, That it does not appear what the nature of the juſtification 
was; and it.might be a juſtification merely by the defendant, as 


having a right of common, without ſtating or alledging any 


Turcharge; and if ſo, the cafe was admitted to be law; and that 


this was the nature of the juſtification-is-moſt probable, or other- 
wiſe it would have been further ſtated; and the defendant's 


counſel 
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counſel agreed, that the lord may lawfully erect coney burrows 


on the warren, and may encourage the increaſe of conies, ſo 
that he do not ſurcharge the common ; but when that is done, 
the coney burrows (it was inſiſted) were a nuſance; and the 
ſaid that in the preſent plea the ſurcharge is inſiſted upon, a 
that the erection of the coney burrows was the cauſe of ſuch 
ſurcharge, which is admitted by the demurrerz and therefore 
the un 2 caſe is very different. . 


The fifth and laſt caſe cited for the plaintiff was, 2 Bulf.. 1 16, 
Carril v. Pack and Baker, 1 Brownl. 227. 8. C. treſpal 
clauſum & liberam warrennam fregit & intravit, and for digging 
the ground, &c. The defendants plead Not guilty, except as 
to entering the warren, chaſing the conies, and digging the land; 
and as to chaſing che conies and digging the land they juſtify, as 
having a right of common; that the plaintiff's father ſtored the 
place with conies ; that the plaintiff made new holes, by reaſon 
whereof defendant's ſheep often fell into them, and ſo were 
hurt; by reaſon whereof defendant with ferrets chaſed the co- 
nies, and digged down the burrows, and filled up the holes for 
the better preſervation of the common: demygrer to the plea, 
and judgment for the plaintiff, To this caſe it was anſwered by 
the defendant's counſel, that the judgment was given upon the 
inſufficiency of the plea, and, as it ſeems, principally upon this 
reaſon, becauſe the defendant hath not denied but admitted the 
free warren ; for Crooke J. ſays, “ If che plaintiff hath a free 
« warren, the defendant cannot juſtify the killing the conies.” 

( Haughton J.)—Coney burrows are incident to a warrenz and 
per Dodderidge J.— If the defendants had pleaded Not guilty to 
the treſpaſs in the warren, this had been then well pleaded, and 
the plaintiff muſt then have made it appear to the court that he 
had a free warren ; but by this plea they have confeſſed that he 
had a free warren ; ſo the court was clear of opinion that the 
juſtification was not good, and judgment was entered for the 
plaintiff. According to the report of this caſe by Brotunl. as of 
Trin. 11 Fac. 1. the ſuit was held to be diſcontinued by reaſon 
of a defect in the pleading, and ſo no judgment given in this 
caſe on the merits. The pleading ſtood thus: declaration in 
treſpaſs for breaking the plaintiff's free warren, digging his land, 
and chaſing his -conies, and taking them. Defendants to all 
except entering the warren, chaſing the conies, and digging the 
land, plead Not guilty; then as to digging and chaſing the 
conies they juſtify, and ſay nothing as to the entering the war- 
ren, neither by confeſſion nor traverſe, and ſo all was diſconti- 
nued ; and cites 4 Rep. Harlehenden's caſe : this aroſe from an 
objeQion taken by Mr. Juſtice Hau of which ſome men- 
tion is made in the report of this caſe in Bulfrode ; but however 
this may be, ſuppoſing the judgment-to be giyen on the merits 
for the plaintif as reported wy Hulfirede, that ane, 
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(the defendant's counſel inſiſted) cannot affect the caſe now at 
bar, for here the "defendants have purſued the advice of Mr. 
Juſtice Dodderidge, and have juſtified entering into the cloſe, 
but (by the general iſſue to the whole) have denied the entering. 
into the free warren, ſo that the preſent juſtification does not 
admit the cloſe to be a free warren, and therefore the reaſon” 
given for the inſufficiency of the plea doth not hold in the pre- 
ſent caſe; that coney burrows are incident to a warren doth not- 
ſhew this juſtification to be bad, which does not admit the place 
in which, &c.” to be a warren, But it was admitted by the 
counſel for the defendints, that this caſe was rather an authority 


for, than againſt them; for in the argument thereof by Sir Re- 


bert Hitcham in ſapport of the Juſtification, he agreed that kill- 
ing of conies was not juſtifiable; that in Simon de Harcourt's 
cale, 13 H. 8. fo. 15. which was treſpaſs for digging a trench 
upon the common, which the commoners juſtified to prevent 
the common being annually overflown, in which caſe the court 
were divided in opinion two againſt two: the Chief Juſtice went 
upon tliis difference, where the commoner meddles with the foil 
de no bo, and where he only reforms a misfeaſance; in the caſe 
of Simon de Har&urt the commoner meddled with the ſoit 4 
7609 ; but if the tertenant do incloſe, the commoner may pull 
down, becauſe this is only done to reform a misfeaſance. If 
the lord do make a pond upon the common, if the commoner 
notwithſtanding this hath common ſuſſicient, this is good; but 
if all the common. be taken up in the pond, they may lawfully 
let out the water, and ſo enjoy their common, and this they 
may well juſtify ; and cites the ſame caſe. Then he inſiſts that 
the tertenant ought not to'take advantage of his own wrong, and 
that it. is lawſul ſor every man to remove what is hurtful or a 
damage to him. After this argument the court determined the 
caſe of Carril v. Pact amd Baker, upon the treaſon that it was 
charged in the declaration that the defendants had broke the 
plaintiſf's free warren, and done the treſpaſs complained of there; 


and this was admitted by the juſtification z and therefore the 


court were of opinion that the juſtification was bad, becauſe 
coney burrows are incident to a warren; from hence (the now 
defendant's counſel ſubmitted) may be yery fairly drawn this 
almoſl neceſſary conſequence, viz. That if in that caſe the de- 
fendants had pleaded Not guilty to the 7r#/paſs in the warren, 
the juſtification had been good; for Mr. Juſtice: Dedderidge ex- 
preſsly ſays, if the defendants had pleaded Not guilty to the 
treſpaſs in the warren, this had been then well pleaded, and the 
plaintiff muſt then have made it appear to the court that he had 
a free warren, but by this plea they have confeſſed he had a free 
warren : in the caſe. at bar the free warren is denied by the 
general iſſue, and therefore the defendant's counſel now ſub- 
mitted to the court that. this caſe cited by the plaintiff is a ſtrong 
authority for the defendants. | * | © 

| | They 
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They who argued for the defendants did not deny the authori- 


ties cited for the plaintiff, nor diſpute the principles upon which 
thoſe caſes are founded, but contended that the plea in the caſe 
at bar may be good conſiſtently with thoſe principles; and to 
diſtinguiſh this from all the caſes cited for the plaintiff as to the 
intereſt of the commoner, it was firſt admitted by the defendant's 
counſel, that his intereſt conſiſts in the feeding on. the herbage, 
and that he has no other intereſt in the ſoil . that the lord or 
owner of the ſoil may feed the herbage with his cattle, and is not 
reſtrained to any ſpecies of cattle, but may depaſture it with beaſts 
of warren ; that the commoner has no right to diſtrain, chaſe, or 
Kill the beaſts of the lord. Theſe are the general rules which 
they (for the defendants) ſaid they did not diſpute, but ſubmitted 
to the court that theſe” rules admitted of ſome exceptions or re- 
ſtrictions, and that although the lord may put what ſpecies of 
cattle he. pleaſes upon the common, or may ule the ſoil in what 
manner he pleaſes as his own ſoil, yet that muſt be underſtood 
ſab modo; that he uſes the ſoil or ſeeds the herbage with cattle in 
ſuch manner as may be conſiſtent with the rights of the com- 
moners; and here this rule of law ought to be obſerved, fic utere 
tuo ut alieno non lædat; and therefore it was contended, and in- 
ſiſted by the defendant's counſel, that if the lord or owner of the 
ſoil puts ſuch a number of cattle upon the common ſo as to ſur- 
charge it, that is to ſay, if by means of ſuch number of cattle 
turned on by the lord, the commoner has not a ſufficient common 
of paſture for the cattle he has a right to feed on the common, 
or by means of any erections on the common, the commoner is 
diſturbed, hindered, or reſtrained in the enjoyment of his right, 
ſo that he cannot enjoy his common in ſo ample and beneficial a 
manner as he has a right to do from the nature of his grant, cuſ- 
tom, or preſcription ; theſe are injuries done to the commoner, 
and which the law calls nuſances, and for which the commoner 
has a right to a redreſs by law; and there are a varicty of caſes 
in the books to prove this. Then they ſtated the plea, the facts 
wherein diſcloſed are admitted by the demurrer, fo that it appears 
that an injury has been done to the commoners by the making 
and continuing of the coney burrows, which is the cauſe of the, 
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ſurcharge upon the common: if this be an injury, the commoner | 


has a right to redreſs; but how and in what manner the que 
tion, Whether by abating the cauſe of the nuſance, or by an action 
againſt the lord ? It was inſiſted for the plaintiff, that the remedy 
is by action only, and that the defendant has no right to abate 
it, and by taking this method or courſe of redreſs is a treſpaſſer; 
and this is the ſubſtance of what has been contended for on the 
part of the plaintiff; but what is now inſiſted upon an the be- 
half of the defendant is, * 


That the abatement of the cauſe of the nuſance, as in the 


But in what 
manner is 


the queſtion. 


May abate 
the nuſance. 


prelent caſe, is a legal method of redreſs; that it is agreeable to | 
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the reaſon and policy of the law, and that by purſuing this courſe 
the defendants are not treſpaſſers, but that their plea contains a 
legal juſtification ; that this is a legal courſe of redreſs, and agree- 
able to the reaſon and policy of the law, appears from hence: 


Nuſances are conſidered either as public or private nuſances; 


public nuſances are ſuch as affect the public, all the king's ſub- 


jects, as the ſtopping up an highway; private nuſances are ſuch 
as only affect certain particular perſons, Tn, 


Public nuſances may be abated by any of the king's ſubjecte, 
but no action will lie by a private perſon for a public nuſance, be- 
cauſe this would tend to create an infinite number of ſuits, 
_ man being as well entitled to bring ſuch action as an- 
other. 


Private nuſances may be abated by the perſons injured by them, 
or the party injured may bring his action to recover damages for 
the injury he ſuſtains; and this is the general rule of law with 
reſpect to nuſances; and how the dale at bar comes to differ 
from that general rule of law, the defendant's counſel were at a 
loſs (as they ſaid) to underſtand; that the party in this caſe of a 
private nuſance may bring an action to recover damages, but can- 
not abate it; for if there is any reaſon to differ this from all other 


caſes of private nuſance, the rule to prevail according to the ge- 


neral reaſon and policy of the law ought to be the very reverſe, 


viz. That theſe kind of nuſances may be abated, but that no ac- 


tion would lie; for if actions are to be brought by every perſon 
injured by this kind of nuſance, it mult tend to create a multi- 
plicity of ſuits, for every commoner has the ſame right of action 
as another; and in the caſe before the court may produce thou- 
ſands of ſuits. 


Beſides, abating the nuſance in this caſe is the moſt reaſonable, 
proper, and moſt adequate courſe of redreſs : by an action on the 
caſe againſt the lord, the commoner can only recover damages, 
but ſuch action will not reform the nuſance ; that notwithſtand- 


ing ſuch action the nuſance continues, and by the continuance 


of a private nuſance pending an action, a perſon might in ſome 
caſes ſuffer irreparable injury ; therefore the abating the nuſance 
is the moſt reaſonable and proper courſe of redreſs, and beſt 


adapted to the nature of the injury. 


But that this courſe of redreſs ſhould not be lawful in this par- 


ticular caſe of a private nuſance, and yet allowable in all others, 
(as was contended for on the fide of the plaintiff,) is neither agree- 


able to common ſenſe and reaſon, nor to the reaſon and policy of 


the law; and therefore the defendant's counſel now took into 


conſideration the reaſon upon which this diſtinction, this excep- 


tion 
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tion to the general rule of law, is contended for on the other 
ſide; and it is only this, vis. That the commoner has no intereſt 
in the ſoil, is not to meddle with the ſoil of the lord; all he has 
to do, is to take the graſs with the mouths of his cattle. In an» 


ſwer to which the defendant's counſel inſiſted, that the common» 


er's having no intereſt in the ſoil, is no reaſon why he — 
enter into the common and dig the ſoil to abate a nuſance; for if 
I have a cloſe lying contiguous to another cloſe through which a 
watercourſe runs, and my neighbour makes a dam acroſs the 
watercourſe by which my cloſe is overflowed, ſurely I may enter 
into my neighbour's cloſe and dig up the dam in order to abate 
the nuſance, and that, although I have not, nor claim to have, 
any kind of intereſt in the ſoil. This is every day's practice in 
juſtifications for abating of nuſances, and is ſo well known and 
eſtabliſhed that there is no need to cite authorities to prove it. 
2 Inſt. 405, 6. That the party injured may enter into the land of 
the wrong- doer to abate the nuſance, whether it be in his own 
poſſeſſion or in the poſſeſſion of his alienee z and to the like pur- 
poſe are many caſes put in the year-book, 9 Ed. 4. 35. If a 
watercourſe to my mill be diverted by making a ditch in another 
man's ſoil, I may enter and fill up the ditch ; this cannot be dif- 
puted, and therefore it may be fairly concluded, that in the pre- 
ſent caſe the commoner may lawfully abate the nuſance. A right 
of common is certainly an intereſt in the produce of the ſoil, 
though not in the ſoil itſelf, and is ſuch an intereſt as gives the 

arty a remedy to recover (if deprived of it) by an aſlize it is 
fach an intereſt as enables the commoner to diſtrain the cattle of 
ſtrangers depaſturing the graſs as damage · ſeaſant; it is ſuch an 
intereſt as enables the party to abate a nuſance erected to his pre- 


judice in the enjoyment of his common, as appears from the caſe 


of Maſon v. Ceſar, 2 Mad. 65. which was treſpaſs for pulling 
down of hedges; the defendant pleads that he had a right of 
common in the place where, c. and that the hedges were made 
upon his common, ſo that he could not in ea parte enjoy his com- 
mon in tam amplo modo, & c. and ſo juſtifies the pulling them 
down; and upon a motion in arreſt of judgment after a verdi& 
for the defendant, the court were of opinion that the defendant 
might abate the hedges, for thereby he did not meddle with the 
ſoil, but only pulled down the erection. The ſame point laid 


down 15 H. 7. 10.6. Bro. tit. Common, p. 9. 2 Int. 88. Theſe. 


caſes were ſtrongly inſiſted upon as in point for the now defend- 
ants. The erection of the hedge to incloſe part of the common 


by the lord or owner of the ſoil is not in itſelf an unlawful act: 


the lord as general owner of the ſoil may lawfully incloſe and 
hold in ſeveralty, leaving ſufficient paſture in the reſidue of the 
common for the cattle of perſons having a right of common, and 
that of common right by the common law, and not as frequently 
underſtood, by virtue of the ſtatute of Merton, which (it was 
ſaid) is only declaratory of the common law; the injury and 
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nuſance thereof becomes ſuch by incloſing ſo much of the com- 
mon as to deprive the commoner of the enjoyment of his right of 
common; ſo the erecting of coney burrows is not of itſelf un- 
lawful in the lord as owner of the ſoil, but as they are the means 
and occaſion of a ſurcharge on the common, fo as to prejudice 
the commoner in the enjoyment of his right of common. The 
injury is the ſame in both caſes, and therefore the redreſs ought 
to be the ſame, 1 | | 

The counſel for the defendants concluded, that there is not one 
caſe of authority, or any principle of law that will ſupport the 
doQrine contended for by the plaintiff ;- but on the contrary, the 
firſt principles of law and common ſenſe tell us, that it is lawful 
for every man to remove what is hurtful to himſelf; that every 
nuſance of every kind, whether private or public, may be removed 
by the perſon injured by it; that the coney burrows in the pre- 
ſent caſe are a nuſance to every commoner, as being the caufe 
of a ſurcharge, which is an injury to the right of the common- 
ers; that though the ſurcharge is the immediate injury, yet the 
coney burroughs being the cauſe of its being ſo, are removable 
as a nufance; as the erecting of a dam acroſs a watercourſe is 
not the nuſance, but the cauſe of it. The erection of the coney 
burrows is ſurely ad nocumentum of the commoners as being the 
cauſe of the ſurcharge, and as a nuſance, by every rule and prin- 
ciple of law may be abated and removed. 

Upon a former argument of the caſe at bar, Denniſon J. took 
an objection to the plea, that the defendant did not thereby al- 
ledge, that by the increaſe of conies he was deprived of a ſufa- 
ciency of common; and cited I Zutw. 101. Haſſard v. Cantrell. 
In anſwer to that objection, it was now ſaid by the defendant's 
counſcl, that the defendant by his plea alledges, that the common 
was ſurcharged by the conies; that the word ſurcharge is a tech- 
nical term, and, in law, underſtood to mean { when applied to the 
lord) that he has not left a ſufficieney of common to the tenants, 
who have common right; and the plea avers, that the defendant 
could not have and enjoy his common of paſture in ſo ample and 
beneficial a manner as of right he ought to haye had and enjoyed 
it; and t beneficial manner, that, of right, the 'commoner 
ought to enjoy his common, with reſpect to the owner of the 
foil, is only ſufficieney of common; and when it is alledged-that 
he cannot have and enjoy ſuch common as he ought, of right, 
to have, it is the very ſame as to aver that he could not enjoy a 
ſuſficiency of common. With reſpect to the cafe in 1 Lute. 101. 
which was an action upon the caſe by a commoner againſt the 
lord and owner of the ſoil of a waſte, for putting into the waſte 
divers cattle, and for erecting coney burrows and feeding the 
graſs with conies, whereby the plaintiff could not enjoy his com- 
is mon in tam ampis & beneficiali modo & ferma as before, it was 
W = | objected 
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objccted for the defendant, that the plaintiff had not charged the 
defendant with any ſurcharge of the common, but only that there- 
by he the plaintiff could not enjoy his common, Wc. In anſwer 
to this, the counſel in the caſe at bar ſaid, that the preſent caſe is 
very different from that in Lutw., for the plaintiff here is charged 
with an actual ſurcharge in terms, and it is alledged that — 
the defendant could not enjoy his common of paſture in ſuc 

manner as by right he ought to have done, But notwithſtanding 
this good argument for the defendants, judgment was given for 
the plaintiF upon the merits. The objection to the plea was 


given up. 


File wood ver Popplewell and Turner. C. B. 


Cooke. 21 LARY term, in the 3oth year of the reign of King Scire facias 
| George the Second. Elſe where as it appears of aller gant buy 
term laſt paſt upon the zotzth and zogth Rolls it is thus con- al dn be 
tained: Mildleſex, to wit, The ſheriff has been commanded, ſued out in 
that whereas on the 25th day of October, in the year of our Lord * — - 
1755, Thimas Popplenvell, of Carnaby: ſtreet in the pariſh of Saint — 
James, Il gſiminſter, hoſier, came in his own perſon before Henry court by an 
Bathurſt eſq. then and ſtill one of the juſtices of our lord the Þabeas cor- 
now king, of the bench here, at his chambers ſituate in Serjeants- © 
Inn in Chancery-lane, and acknowledged himſelf to owe to James 
Filewod the ſum of 12/., which ſaid ſum of 121. he the ſaid 
T. P. for himſelf and his heirs did will and grant to be made of 
his lands and chattels, and to be levied to the uſe of the ſaid 
J. F. And on the 12th day of November, in the year aforeſaid, - 
Richard Turner, of King-/lreet, Saint Margaret's, Weſtminſter, 
victualler, came in his own perſon before the ſaid Henry Bathurſt, 
then and ſtill one of the ſaid lord the king's juſtices of the bench 
here, at his chambers ſituate in Serfeants-{nn in Chancery-lane 
aforeſaid, and acknowledged himſcif to owe to the ſaid - Fames 
Hiletuaod the ſum of 12 ., which ſaid ſum of 121. he the ſaid 
N. T. for himſelf and his heirs did will and grant to be made 
of his lands and chattels, and to be levied to the uſe of the ſaid 
7. F. under the condition following, that is to ſay, that one Fehr 
Smith ſhould appear in the king's faid court of the bench here in 
his proper perſon, or by his fufficient attorney to a certain original 
writ in a plea of trefpaſs upon the caſe to the ſaid J. F. his da- 
mage of 16/,, to be brought by the ſaid 7. F. againſt the ſaid 
J. S. before the end of two terms then next following, and to be 
proſecuted in the ſaid court here, to anſwer the ſaid James File- 
wed in the plea aforeſaid ; and if it ſhould happen that judgment 
ſhould be given in the ſaid court here ſor the ſaid J. H. againſt 
the ſaid FJ. S. in the aforeſaid plea, that then the ſaid J. 8. 
mould ſatisſy the faid James ile used the damages which ſhould 

be 
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de adjudged to him in the court aforeſaid in the faid plea, or 
render his body to the king's priſon of the Fleet on that occaſion, 
which ſaid recognizance taken and acknowledged before the ſaid 
juſtice in form aforeſaid, he the ſaid juſtice afterwards, on the 
28th day of November, in the 29th year of the reign of the ſaid 
lord the now king, delivered into the ſaid court here to be re- 
corded, and the ſame was recorded in the ſaid court accordingly, 
as by the record thereof in the ſaid court here remaining more 
fully appears, which ſaid recognizance ſtill remains in the ſaid 
court here in full force, no way ſatisfied, ſet afide, cancelled, 
or made void : and although the ſaid F. F. before the end of the 
ſaid two terms did ſue and proſecute a certain original writ in a 
plea of treſpaſs on the caſe to the ſaid 0 F. his damage of 16 ., 
out of the court of the ſaid lord the king of his Chancery at 
Weſtminſter, againſt the ſaid F, S., by the name of J. S., late 
of the pariſh of Saint James, Weſtminfler, in the county of Mid- 
dleſer, victualler, returnable before the king's juſtices here, to 
which the ſaid F. S. by his attorney appeared in the ſaid court 
here by his ſufficient attorney; and although afterwards, to wit, 
in Michaelmas term, in the 29th year of the reign of the ſaid 
lord the now king, judgment in the ſaid plea of treſpaſs on the 
caſe was given in the ſaid court here for the Te F. againſt 


the ſaid J. S. in the aforeſaid plea, and the ſaid J. F. then and 
there, by the conſiderazion and judgment of the ſaid court here, 
recovered againſt the ſaid J. S. in the ſaid plea 25 J. 105. which 
were then and there in the ſaid court here adjudged to the ſaid 
5 F. in the ſaid court for his damages, which he the ſaid J. F. 

d ſuſtained on occaſion of the not performing of certain pro- 
miſes and undertakings then lately made by the faid J. 8. to the 
— F. at V. aforeſaid, in the ſaid county of M.“, whereof 
the ſaid J. S. was convicted, as by the record and proceedings 
thereof remaining in the ſaid court here in full force, not re- 
verſed, annulled, paid off, or ſatisfied, more ſully and at large 
appears; yet the ſaid J. 8, hath not paid the ſaid damages ſo 
recovered againſl him in form aforeſaid, or any part thereof, 
nor rendered his body to the ſaid priſon of the Fleet on that 
occaſion, as the ſaid lord the king hath received information from 
the ſaid J. F., and becauſe the lord the king was willing that 
thoſe things which were right done and acknowledged in the ſaid 
court here ſhould be carried into due execution, he commanded 
the ſaid ſheriff of M., that by good and lawful men of his baili- 
wick he ſhould give notice to the ſaid T. P. and R. T. that they 
might be here from the day of Zafter in three weeks, to ſhew if 
they had or knew of any thing to ſay for themſelves, to wit, the 
ſaid T. P., why the ſaid 12 J. by him in form aforeſaid acknow- 
ledged ſhould not be made of his lands and chattels, and the ſaid 
K. T. why the ſaid 12/7. by him in form aforeſaid acknowledged 
ſhould not be made of his lands and chattels, and levied to the 
uſe of the ſaid J. F. according to the. form and _ of = 
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aforeſaid recognizance, if, &c. And now here at this day, to 
wit, from the day of Eater in three weeks, the ſaid J. F. cometh 
by William Pryor Johnſon his attorney, and offereth himſelf on 
the fourth day againſt the ſaid T. P. and R. T. in the plea afore- 
ſaid; and they being ſolemnly called do not come, neither doth 
either of them come; and the ſheriff, to wit, William Beckford 
eſq. and Ive Whitebread eſq. now ſheriff of M. aforeſaid, re- 
turneth, that the ſaid T. P. and R. T. have not, nor hath either 
of them any thing in his bailiwick where or by which he can 
give them or either of them notice, nor are the ſaid T. P. and 
R, T., nor is either of them found in the ſame ; therefore, as be- 
fore the ſheriff is commanded, that by good, &c. he ſhould give 
notice to the ſaid T. P. and R. T. that they be here on the mor- 
row of the Aſcenſion of our Lord, to ſhew in form aforeſaid, &c. 
if, Cc. At which day the ſaid J. F. cometh here by his attorney 
aforeſaid, and offereth himſelf on the fourth day againſt the ſaid 
T. P. and R. T. in the plea aforeſaid ; and they being ſolemnly 
called by William Kinſley their attorney come; and thereupon 
the ſaid J. F. prays execution againſt the ſaid T. P. and R. T., 
to wit, againſt the ſaid T. P. of the ſaid 12/. by him in form 
aforeſaid acknowledged, and againſt the ſaid R. T. of the ſaid 121. 
by him in form aforeſaid acknowledged, according to the form and 
effect of the recognizance aforeſaid to be adjudged to him, &c. 


And the ſaid T. P. and R. T., by the ſaid William Kinſley their 
attorney, come and pray leave to imparl here until on the morrow 
of the Holy Trinity, and they have it, &c. ; the ſame day is given 

to the ſaid J. F. here, c.; at which day come here as well the 
ſaid J. F. as the ſaid T. P. and R. T. by their attornies afore- 
ſaid; and the faid T. P. ſays, that the ſaid F. F. ought not to 
have execution againſt him of the ſaid 12/. in form aforeſaid 
acknowledged by virtue of the ſaid recognizance, becauſe he 
ſays, that the 3 Smith in the ſaid judgment mentioned 
before the iſſuing of the ſaid firſt writ of ſcire faciat, and before 
the return of any writ of capias ad ſatisfaciendum againſt him, died, 
that is to ſay, at V. aforeſaid z and this he is ready to verify: 
wherefore he prays judgment if the ſaid F. F. ought to have exe- 
cution againſt him & the aforeſaid 12/. by him aforeſaid ac- 
knowledged, by virtue of the ſaid recognizance: and the faid 
R. T. ſays, that the ſaid J. F. ought not to have execution 
againſt him of the aforeſaid 121. by him in form aforeſaid ac- 
knowledged by virtue of the ſaid recognizance, becauſe he ſays, 
that the ſaid John Smith in the ſaid judgment mentioned, before 
the iſſuing of the ſaid firſt writ of ſcire faciat, and before the re- 
turn of any writ of capias ad ſatisfaciendum againſt him, died, that 
is to ſay, at V. aforeſaid ; and this he is ready to verify : where- 
fore he prays judgment if the ſaid F. F. ought to have execution 
againſt him for the aforeſaid 121. by him aforeſaid acknowledged 


by virtue of the (aid recognizance. W. Hayward. 
And 
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And the ſaid J. F. thereupon prayeth leave to reply to the ſaid 
pleas of the ſaid T. P. and R. T. by them above pleaded here 
until on the morrow of All Szwls, and he hath it, &c.; the ſame 
day is given to the ſaid T. P. and R. T. here, Sc.; at which 
day come here as well the ſaid J. F. as the ſaid T. P. and R. T. 
by their attornies aforeſaid; and the ſaid J. F. ſays, that he by 
any thing by the ſaid T. above in pleading alledged, ought not 


to be barred from having execution againſt him of the ſaid 124. 
by virtue of the ſaid recognizance, becauſe he ſays, that after the 


Demurrer. 


recovery of the aforeſaid judgment againſt the ſaid J. S., at the 
ſuit of the ſaid F. F., and long before the ſuing forth the ſaid writ 
of ſcire facias firſt above mentioned, to wit, on the 23d day of 
— in the 29th year of the reign of our ſaid lord the now 

ing, he the ſaid F. J. ſued and proſecuted out of the court of 
our lord the now king of the bench here at Weftminfter in the 
county of Middleſex, of and upon the ſaid judgment, his majeſ- 


ty's writ of capias ad ſatisfaciendum, directed to the then ſheriff of 


M., by which ſaid writ our ſaid lord the now king commanded 
the then ſaid ſheriff, that the ſaid ſheriſf ſhould take the ſaid 
Fe Smith, if he ſhould be found.in his bailiwick, and ſafely keep 


him, ſo that he might have his body before his majeſty's juſtices” 


of tlie bench here in eight days of the Purification of the Bleſſed 
Mary, to ſatisfy the ſaid J. 4. his damages aforeſaid in form 
aforeſaid recovered ; at which day William Beckford eſq. and Ive 


Whitchread eſq. then iherilf of Midd//ex aforcfaid, returned here 


upon the ſaid writ, that the ſaid John Smith was not found in his 


bailiwick, as by the ſaid writ, and the ſaid return thereof duly af- 


filed in this court here on the file of writs of capias ad /atisfaciendum 
of the term of &. Hilary, in the 29th year aforeſaid, may more 
ſully and at large appear: and the ſaid J. F. further ſays, that 
the ſaid J. S. at the faid return of the ſaid writ of capras ad ſatiſ- 


faciendum, and long afterwards, was living and in full life, to wit, 


at Weſiminſler aforeſaid ; and this he is ready to verify: where- 
fore he prays judgment, and that execution of the ſaid 121. 
againſt the ſaid Thomas by virtue of the ſaid recognizance may 
be awarded to him, &c. And the ſaid F. F. ſays, that he by any 
thing by the ſaid R. above in pleading alledged, ought not to be 
barred from having execution againſt him of the ſaid 12/7. by 
virtue of the ſaid recognizance (and ſo replies exactly in the 
ſame manner to the plea of the defendant R.). D. Poole. 


And the ſaid T. P. as to the ſaid plea of the ſaid J. F. above 
in reply pleaded to the faid plea of the ſaid Thomas P. by him 
above pleaded ſays, that that plea in manner and form aforeſaid 


above pleaded, and the matter therein contained, are not ſufficient 
in law for the ſaid J. F. to maintain his having execution againſt 


cognizance, to which ſaid plea in manner and form aforeſaid 


him the ſaid T. P. of the aforeſaid 121. by virtue of the ſaid re- 
above 
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above in reply pleaded, he the ſaid T. P. need not, nor is he 
bound in anywiſe by the law of the land to anſwer; and this he 
is ready to veriſy; wherefore for want of a ſufficient replication 
in this behalf, the ſaid T. P, as before prays judgment, and that 
the ſaid J. F. may be barred from having his execution againſt 
him for the aforeſaid 12/. by him aforeſaid acknowledged, by 
virtue of the recognizance aforeſaid ; and the ſaid T. P. for 
cauſes of demurrer in law in this behalf, according to the form 
of the ſtatute in ſuch caſe lately made and provided, ſhews to the 
court here theſe cauſes following, to wit, that the ſaid replica- 
tion is no anſwer to the matter in the ſaid plea of the ſaid T. P. 
above pleaded, and that the ſame is double, uncertain, and in- 
ſulkcient in law, and tends to put in iſſue matter altogether that 
is not iſſuable, and the (aid R. Turner (the other bail) put in 
the like demurrer to the replication to his plea, , 
And thereupon the ſaid F. F. prays leave to x in demurrer 
to the above demurrers of the ſaid T. P. and 
in eight days of St. Hilary, and he hath it, Cc. The ſame day 
is given to the ſaid T. P. and R. T. here, Sr. at which day 
come here as well the. ſaid J. F. as the ſaid T. P. and R. T. by 
their attornies aforeſaid ; and the ſaid J. ſays, that the ſaid plea 
of the ſaid F. above in reply pleaded to the ſaid plea of the ſaid 
T. P. by him above pleaded in bar, and the matter therein con- 
tained, are ſufficient in law for the ſaid James to maintain his 
having execution againſt the ſaid T. P. for the aforeſaid 124. 
by him in form aforcſaid acknowledged by virtue of the ſaid re- 
cognizance, which ſaid plea ſo pleaded in reply, and the matter 
therein contained, he the ſaid James is ready to verify and prove, 
as the court here ſhall direct; and becauſe the ſaid Thomas hath 
not anſwered the ſaid replication, nor hath hitherto in anywiſe 
denied the ſame, he the ſaid Fames as before prays judgment 
and his execution againſt the ſaid T. P. for the ſaid 12 J. by him 
in form aforeſaid acknowledged by virtue of the ſaid recogni- 
zance, Oc. and the ſaid Zames alſo puts in the like joinder in 
demurrer to the demurrer of the other bail R. Turner: and be- 
cauſe the juſtices here will adviſe themſelves of and upon the 


premiſes before they give their judgment thereon, a day is given 


to the ſaid parties here until from the day of Eaſter, in fifteen 
days, to hear their judgment, for that the ſaid juſtices here are 
not yet adviſed thereof, &c. 


Filewood verſus Popplewell and Turner. C. B. 


CC {RE facias upon a recognizance againſt bail, ſetting forth 
the ſame, and that Filexvood recovered judgment againſt Smith 
the principal defendant, which till remains in full force prout 
patet per recordum ; yet Smith hath not paid the damages recovered 
by the plaintiff againſt him, nor rendered his body to the priſon 
Vo. II. 92 5 F of 


Joinder in 
T. here, until demurrer. | 
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of the Fleet, therefore the ſheriff was commanded to give notice. 
to the now defendants Popplexvell and Turner, the ſaid Smith's 
bail, that they be here on ſuch a day to ſhew cauſe why the plain- 
tiff ſhould not have execution againſt them according to their ſaid 
recognizance. 


— 


Defendants =Popplenuell and Turner plead ſeverally that the plaintiff ought 
— not to have execution againſt them, becauſe they ſay that 4 
died be fore 
the iſſuing 


; 6, n of any capias 
the Grit 19. ſaid firſt writ of /cire facias, aud before the retur y cap 


fs. and before Ad ſatisfaciendum againſt him, died; and this he is ready to ve- 


the return of i 7. Wc 
any ca. fa. 
Plaintiff e- The plaintiff replies that he ought not to be barred from having 


plies and ſets execution againſt the defendants, becauſe he ſays, that after the 


. fa. ö 
poo — recovery of the ſaid judgment againſt John Smith, and before 


end that the the ſuing forth the ſaid firſt ſcire ſucias, viz. the 23d of January, 
— wag in the 29th year of the preſent king, he ſued out a capias ad 
and long af- ſatigfaciendum, (and ſects it out,) whereupon the ſheriff returned a 


terwaru. yon oft inventus, as appears by the writ on the file; and plaintiff 


further ſays, that at the time of the return of the ſaid ca. /a. and 


long afterward, the ſaid John Smith was living, to wit, at W. 
in the county of M., and this he is ready to verify: wherefore 


he prays judgment and execution to be awarded againſt the ſaid | 


bail. 


% 


Demurrer. To this replication the defendants have demurred, and the plain- 


tiff hath joined in demurrer. 


This caſe was argued this preſent term by Serjeant Hayward 
ſor defendant and Serjeant Pozle for the plaintiff, 


It was objected that the replication is bad, becauſe it is ah 
affirmative upon an affirmative, and that it concludes with aw 
averment without denying or traverſing the death of John Smith, 
as alledged in the defendant's plea; and to prevent prolixity in 


pleadings the defendant ought to have denied the death of Snyzrh, 


and. to have concluded to the country, or with a traverſe. 


It was anſwered ſor the plaintiff and reſolved by the court, 
(25/ente Neel J.) that-the replication is very right, in concluding 
with an averment; and it would undoubtedly have been bad, if 
after ſetting forth a ca. /a. it had concluded to the country by 
_ denying the death of Sth, or had traverſed his death; for it 
the plaintiff had replied in that manner, the defendant would 
have been deprived of the right he had to rejoin that there was 
no ſuch writ of ca. /a. which he might and had a right ſo to 
Law rejoin if he had thought fit; and it is an eſtabliſhed rule in plead- 
e ing, that where either party introduces new matter, the other 
water is in- fide {hall have an opportunity of anſwering to that new matter ; 
oc. i and 


A re in 


Smith in the ſaid judgment mentioned, before the iſſuing of the 
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and here the plaintiff by ſetting forth the ca. /a. in his replication 
has introduced that as new matter; and if he had concluded to 
the country, or with a traverſe of the death of Smith, the de- 
fendants would have been deprived of an opportunity of anſwer- 
ing to the ca. fa. and in that caſe the replication would have 


07 


been bad; and Carth. 40. was allowed to be in point; ſo judg- | 


ment was given for the plaintiff upon the firſt argument. 


N. B. In the argument of the above caſe it was agreed both 


by the bench. and the ſerjeants at the bar, that if the principal 
defendant dies after the return of the capias ad ſatisfaciendum, 


although his death be before the ſuing forth the firſt /cire facias, 


the bail are fixed with the debt and coſts in point of law, and 
the /cire facias's are only an indulgence of the court; and ſo it 
was lately ruled in this court, Fas 


Young verſus Moore. C. B. 


IN order to hold the defendant to ſpecial bail the plaintiff makes 
aſſidavit that the defendant i Joy indebted to him in the ſum 
of 47 /. for ſo much money won of him by the plaintiff at divers 
plays or games called bragg, and toſs up, which ſum of mone 
the defendant hath ſeveral times promiſed to pay to the plaintiff 


The defendant being arreſted and in cuſtody of «the ſheriff, it 
was moved by Serjeant Vynne that he might be diſcharged upon 


Defendant 
arreſted for 
money won 
at play dife 
charged on 
entering a 
common ap- 


peatance. 


* 


entering a common appearance, this appearing to be above the 


ſum of 101 money won at play, at one time, as is ſworn by the 
defendant. Upon ſhewing cauſe by Serjeants Martin and. Davy 
for the plaintiff, it was inſiſted that the defendant's affidavit 
onght not to be received in this caſe, and that as the plaintiff 
had ſworn that the defendant was ju/tly indebted to him in 47 l. 
the court would preſume that the money was won at ſeveral 
times, and leſs than 10/. at each time, and therefore a lawful 
debt. 2dly, That although the fat. 9g Ann. c. 14. has made all 
writings and ſecurities for money won at play void, yet they in- 
ſiſted that it had not made parol contracts for money won at 
play void; and cited 2 Strange 1249. To this it was anſwered 


and reſolved by the court, (the Lord Chief Juſtice and Neel J. 
being abſent,) That the defendant's affidavit in this caſe ought ' 


not totally to be rejected, for it doth not deny the plaintiff's 
affidavit, but only ſwears that the money was all won at one 
time, and the plaintiff does not ſwear it was won at ſeveral 
times z and as the ſtatute hath made all ſecurities for money won 
at play void, a fortiori all parol contracts of this ſort are void 
and if the money had been paid to the plaintiff, the defendant, 


or any other perſon, might 2 5 recovered treble the ſum and 


2 coſts, 
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coſts, ſo that this cannot poſſibly be a debt: beſides, bail is a 
matter in the diſcretion of the court; the caſe in 2 Stra. 1249. 
was for money lent, which is different from the preſent caſe, 
Defendant was diſcharged upon a common appearance. 


Fitzpatrick ver/us Pickering. C. B. 


TH was an action upon the caſe for the uſe and occupation 
cf the plaintiff's houſe, for above the ſum of forty ſhillings, 
and upon ſeveral other counts; upon non aſſumpſit, the plaintiff 
at the trial, by reaſon of the abſence of a witneſs, failed in 
proving the uſe and occupation, but got a verdict for twenty- 
eight ſhilliugs upon 2nother count; and now it was moved on 
the behalf of the defendant for leave to enter upon the roll, by 
way of ſuggeſtion, that the defendant was reſident in the county 
of Middleſex, in order to have the benefit of the late ſtatute 
touching the juriſdiction of the county court; and 1 Stra. 46, 
2 Stra. 974. 1120, were cited, and an aſſidavit of defendant's 
reſiancy in Middięſeæ was read. | 


For the plaintiff it was ſaid, that this is a very hard caſe, and 
therefore it is in the diſcretion of the court whether they will 
give leave to enter the ſuggeſtion prayed on the defendant's be- 
half; and if they do, the plaintiff will be in a worſe caſe than if 
he had ſuffered a nonſuit, for then he might have brought an- 
other action, when he could have had his witneſs to prove the 
uſe and occupation. And in the caſe of mutual debts and a 
ſet-off, the plaintiff ſhall have judgment, although upon the trial 
he recovers leſs than 40 5. 


Per curiam—We are bound by the act of parliament to give 
the defendant leave to enter the ſuggeſtion prayed, and the plain- 
tiff may traverſe it if he pleaſes; and it is not in our diſcretion 
whether we will grant this or not; and the caſe of a ſet-off 
differs widely from this caſe, for there it is wholly in the defend- 
ant's power and knowledge whether he will inſiſt upon and prove 
his. ſet- off at the trial or not; and the caſe of Pitt v. Carpenter 
in B. R. was rightly determined. But here by the verdict we 
mult take it that there was no more money originally due to the 
plaintiff than twenty-eight ſhillings; and therefore the poſfea 
muſt be delivered to the defendant, with leave to enter the ſug- 
geltion prayed, | 


Serjeant, Marin for the defendant, Serjcant Davy for the 


plaintiſt. 
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Norden verſus Horſley. C. B. 


Ts is an action of debt for 24 J. 18 5. upon a Palace-court A bail-bond 
bail- bond. The defendant pleads the ſtatute 12 Geo. 1. me than 

c. 29. for preventing frivolous and vexatious arreſts, whereby double the 

(amongſt other things) it is enacted, That in all caſes, in order ſum ſworn 

to hold the defendant to ſpecial bail, the plaintiff ſhall make affi- a ls 

davit of his cauſe of action, and that the ſum ſpecified in ſuch god. 

afhidavit ſhall be indorſed on the back of the writ or proceſs, for 

which ſum ſo indorſed the ſheriff or other officer to whom ſuch 

writ or proceſs ſhall be directed ſhall take bail, and for no more: 

that the cauſe of action or ſum ſworn to be due to the plaintiff 

in this caſe is 12/. and no more; and that the Palace-court offi- 

cer to whom the proceſs was directed took the bail-bond in this 

caſe for 24 J. 18 5. which is more than double the ſum ſworn to 

by the plaintiff's affidavit. To this plea the plaintiff demurred, 


and the defendant joined in demurrer, 


It was now objected by the counſel for the defendant that the 
bail-bond was void, being taken for more than double the ſum 
ſworn to be due to the plaintiff, and contrary to the ſtatute. 


But it was anſwered by the plaintiff's counſel, .and reſolved by 
the court, that the bond in the preſent caſe is a very good bond, 
for it doth not appear but the defendant gave and executed it 
freely and voluntarily, and that it is neither unreaſonable. by 
the Cate of 23 H. 6. c. 10. nor made void by the ſtatute of 
12 Geo. 1. now pleaded and it has always been the practice 
to take bail-bonds for more than the ſum ſworn to, viz. in 
double the ſum ; and if the bond in this caſe were void, it would 
be void in every caſe where it was taken in double the ſum; 
Indeed it might have another conſideration with reſpect to the 
ſheriff or officer, how far ſuch officer would be puniſhable by 
action or otherwiſe, if he ſhould refuſe to ſet a defendant at | 
large, unleſs he would give very unreaſonable ſecurity for his cooke's 
appearance and putting in bail above. But in the preſent caſe, Caſes of 
the bond 'is not unreaſonable, being taken only for 18 ſhillings _—_ : 
more than double the ſum ſworn to, and which ſeems to be only. 43+ 8 
a mere miſtake, and not with any deſign to oppreſs the defend- 


ant. Judgment for the plaintiff, 


= — — 
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Buxton verſus Mingay. C. B. 


Game. RESPASS guare clauſum fregit ; the plaintiff declares that 
+ ph the defendant being an inferior tradeſman, to wit, an 


5 W. & M. apothecary, ſuch a day committed the treſpaſs by hunting in the 
c. 23. ſec. 10. plaintiff's cloſe ; upon the general iſſue Not guilty, this cauſe 
who eg. Was tried at Thetford, March 13, 1752, before Mr. Juſtice Den- 
rior tradeſ- iiſon, when a verdict was found for the plaintiff, and 15. da- 
man. mages and 40 f. colts, ſubject to the opinion of this court, upon 
a caſe made, which ſtates, that it was proved at the trial, that 
the defendant at the time of the treſpaſs was a ſurgeon and an 
apothecary, and not qualified to hunt or kill game within the 
intent of the ſtatutes; that on the 24th of December 1751 he 
was hunting with divers others not qualified, in company with 
a perſon who was properly qualified to kill game, and committed 


a treſpaſs in the plaintiff's cloſe. 


The queſtion for the conſideration of the court is, Whether upon 
the facts above ſtated the deſendant ſhall be deemed an inferior 
tradeſman within the intent and meaning of the ſtatute 4 & 5 
V. & M. c. 23. fic. 10.? which runs thus: * And whereas 
« great miſchiefs do enſue by inferior tradeſmen, apprentices, 
« and other diſſolute perſons neglecting their trades and em- 
« ployments, who follow hunting, fiſhing, and other game, to 
ce the ruin of themſclves and damage of their neighbours ; for 
« remedy whereof be it enacted by the authority aforeſaid, 
se that if any ſuch perſon as aforeſaid ſhall preſume to hunt, 
« hawk, fiſh, or fowl, (unleſs in company with the maſter of 
« ſuch apprentice duly qualified by law,) ſuch perſon or perſons 
te ſhall be ſubje to the penalties of this act, and ſhall or may 
te be ſued and proſecuted for their wilful treſpaſs in ſuch their 
« coming on any perſon's land, and if found guilty thereof, the 
&« plaintiff ſliall not only recover his damages thereby ſuſtained, 
* but his full coſts of ſuit; any former law to the contrary 
„ notwithſtanding.” So that, if the defendant be a perſon _— 

e 
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the meaning of this clauſe of the ſtatute, the plaintiff ſhall 
have his full coſts, otherwiſe no more coſts than damages, 


This caſe was three or four times argued at the bar; and in this 
term by Hewitt Serjeant for. the plaintiff, and Poole, one of the 
King's Serjeants, for the defendant. It was ſaid for the plaintiff, 
that chere is no ſuch diſtinction as ſuperiority or inferiority be- 
tween trades or tradeſmen, either in legal or common apprehen- 
ſion ; and that therefore the legiſlature could never mean to con- 
ſider one trade as ſuperior to another, or to make any diſtinction 
in trades z but that by the words inferior tradeſmen, they meant 
every perſon in trade not qualified by law; and that this was a 
reaſonable conſtruction & ſecundum ſubjeftam materiam, that 
ſtatute being made ſor preſervation of the game. 


For the defendant it was inſiſted, that to entitle one to go a 
hunting there is no qualification neceſſary, and therefore a quali- 
fication is not the criterion to determine or try who is, or 1s not, 
an inferior tradeſman within the true meaning of this ſtatute z 
but that every caſe of this kind ought-to be left to a jury, who 
might, with certainty ſufficient, determine under the particular 


circumſtances of the caſe, what perſon is, or is not an inferior. 


tradeſman, otherwiſe the lord mayor, or richeſt tradeſman in 
Lendon, could not lawfully go a-hunting without a qualification 
in lands, which could never be the meaning of the legiſlature. 


The court being equally divided in opinion, delivered theſame 


ſeriatim the laſt day of this term, the puiſne judge beginning firſt. 


Noel J. for the defendant Il think it would be hard for me 
to ſay that every tradeſman in this kingdom, (though never fo 
rich in money,) who hath not a qualification in lands, ſhall pay 
full coſts in a caſe like this; nor can I prevail upon myſelf to 
fay that the defendant, becauſe he is mertly ſtated to be an 
apothecary, is therefore an inferior tradeſman, or a diflolute 


perſon. 


It was argued for the plaintiff, that amongſt tradeſmen, as 
ſuch, there can be no line drawy with reſpect to who are ſupe- 
rior, and who are inferior, but that they are all upon an equal 
footing as tradeſmen, and that therefore the legiſlature by the 
words inferior tradeſmen, meant ſuch as were not qualified 
but I think if this conſtruQtion was to prevail, it would bring 
every gentleman, (though of the beſt families in Zngland,) as 
well as rich tradeſmen who have not a qualification, within the 


meaning of this clauſe, 


2 Stra.1126. 
Comyus 
576. 


It was argued for the deſendant at the bar, that a qualification 


was not neceſſary to authorize a perſon ta go a-hunting ; I ſhall 
F 4 | ſay 
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preamble. There may be an inferior and ſuperior between maſ- 
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ſay nothing to that point; but however that may be, I think a 
perſon going out with a gentleman qualified to kill game, cannot 
be convicted for killing game as an unqualified perſon. 


It is ſaid for the plaintiff, that if the qualification be not the true 


diſtinction, no line can be drawn between ſuperior and inferior: 


but I anſwer, there is a known diſtinQion univerſally agreed to be 
between tradeſmen with reſpect to ſuperior and inferior, as maſ- 
ter, and journeymen, and apprentice; and this is a natural ſub- 
ordination, which anſwers the act of parliament in every reſpect, 
for journeymen and apprentices are plainly inferior, and within 
the miſchief intended to be remedied : I do agree that the ſtatute 
ſays, „ wnleſs in company with a maſter oualif and that every 
apprentice being out a-hunting not in company with a maſter 


qualified is within the ſtatute, 


T think the jury at the trial ought to determine, under the par- 
ticular circumſtances of every caſe of this kind, whether the de- 
fendant be or. be not an inferior tradeſman, or diffolute perſon ; 


and it is too much for me to ſay that this defendant, who is an 


apothecary and ſurgeon, is an inferior tradeſman, or a diſſolute 
perſon. In my own private opinion a ſurgeon is the fitteſt perſon 
in the world to be in the field with gentlemen a-hunting, for I 
remember the maſter of a pack of hounds had his neck diſlocated 
by a ſall from his horſe when out a-hunting, and if a ſurgeon 
had not been near him when the accident happened, who pulled 


his neck right, the gentleman would moſt certainly have loſt his 
life, | | 


It generally happens that near every great town in England 


| ſome gentleman keeps a pack of dogs, and it is well known that 


he never goes out without being accompanied by many tradeſmen -. 
as well as others not qualified; if therefore judgment in this 
caſe was to be for the plaintiff to have his full coſts, it would lay 
a foundation for an infinite number of ſuits, 


Upon the whole, TI am of opinion the defendant cannot be 
ſaid to be an inferior tradeſman, nor a diſſolute perſon, and that 
the plaintiff ought to have no more coſts than damages. 


Bathurſt J. for the plaintiff—I think this a queſtion of law 
and not of fact, and that the judges and not the jury are to de- 
termine who are inferior tradeſmen, or diſſolute perſons, within 
this law. In order to ſind out the true conſtruction of this ſta- 
tute, we muſt take the intent of the makers into conſideration, 
which was plainly to ſecure the game from being deſtroyed by 
perſons neglecting their lawful employments, as appears by the 


ter 


TziniTyY TERM, 30 & 31 Geo. II. 1757. 


ter and journeyman, and apprentice, but I can never be of opi- 
nion that the legiſlature intended to permit every maſter of every 


little mechanic trade to neglect his trade and go a-hunting. The 


clauſe under conſideration (it muſt be admitted) is a little ob- 
ſcure, but I am of opinion that every tradeſman is inferior who 
is not qualified, and that is the only line we can poſſibly draw 
between inferior and ſuperior. And I am inclined to think the 
parliament purpoſely penned the act in this obſcure manner not 
to diſoblige their conſtituents, many of whom are tradeſmen. In 
Bennet and Talbois, Comyns 26, it was objected, that a clothier 
was not an inferior tradeſmen ; /ed non allacatur, (ſays the book,) 
for the ſtatute ſeems to prohibit all trades. 


Upon the whole, I am of opinion that all qualified tradeſmen 
are not inferior tradeſmen, and that all unqualibed tradeſmen. 


are inferior. 


Clive J. for the plaintiff—I entirely agree in opinion with my 
brother Bathurſt. (Nota; he delivered his opinion to the ſame 
effect.) | | 


WWilles L. C. J. for the defendant -I think myſelf unfortunate 
whenever I differ in opinion with any of my.brethren ; however, 
I have the pleaſure to reflect, that in the 20 years I have ſat here, 
this is but the third time 1 have differed with any of my aſſo- 
clates. 


The ſingle queſtion here is, Who is that tradeſman ſhall pa 
full coſts in a twelvepenny treſpaſs, in hunting in company wi 
a gentleman qualified ? 


I do not think it neceſſary to draw any line at all in this caſe, 


but it ought to be conſidered upon its own circumſtances; and 1 


am clear of opinion the legiſlature could never intend that a ſur- 
geon is an inferior tradeſman within this clauſe. I think the- 
caſe conſiſts both of matter of law and matter of fact; and if I had. 
been to try this cauſe, I ſhould have told the jury my opinion, 
upon hearing the evidence and the circumſtances of the defend- 
ant, and have aſked them, Whether upon their oaths they could 
ſay that this defendant was an inferior tradeſman, a diflolute per- 
ſon, or neglected his trade? And in this manner I ſhould have 
ſpoke to them, and then left them to ſay what was their verdict 
upon the whole evidence and circumſtances of -the perſon and 


caſe of the defendant. For my own part, I cannot upon my oath - 
ſay that this defendant, merely as an apothecary and ſurgeon, is an 


inferior tradeſman, or a diſſolute perſon, and agree entirely with 


my brother Noel, that the plaintiff ought to have no more coſts, 
than damages; therefore as the court is equally divided there can 


be no rule, but let the ea remain in court, 
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French, an Attorney, verſus Watſon, C. B. 


Whether the ASE, fix ſeveral counts upon afumyft; as to the ſeoond, 
ON - fourth, fifth, and ſixth counts, the defendant pleads non a/- 
ways ready pit generally, and iflue thereon is joined ; and as to the firſt 
to pay is not and third counts, which are each for 20 J., he pleads, that as to 

iſTuable. all except 6/. in one, and 4/. 10 f. in the other, non aſſumpfit, and 
| that he owes the plaintiff no more than 10 guineas, and fays, he 
is ready and has alzvays been ready to pay the ſame, and brings it into 
court if the plaintiſf will accept thereof; and prays judgment if 
the plaintiff ought to have his action for more than 10 guineas. 
General demurrer ; defendant joins in demurrer, and prays plain- 


ti may be barred from having his action. 


It was objected for the plaintiff that this plea is bad, for here 
15 no tender pleaded ; and whether the defendant has been always 
ready to pay, is not iſſuable, and every plea ought to contain iſſu- 
able matter; and of that opinion was the court ab/ente Cap. Fuftic. 
And they ſaid the joinder in demurrer was alſo bad (but gave no 
reaſon why it was ſo). Judgment ſor the plaintiff. 


\ Simpſon ver/us Neale, Eſq. C. B. 


Pleading. C458 E on ſeveral promiſes in aſumpſit, the defendant pleads a 
The plea of recovery in B. R. for the ſame demands; plaintiff repiies 
— =_ nul tiel record without a ſerjeant's hand. Rule to ſhew cauſe why 
bare a ſer- the replication ſhould not be ſet aſide for want of a ferjeant's 
jeant's hard. hand to it. On ſhewing cauſe it was inſiſted by Prime and Davy 
Serjeants for the plaintiff, that the rule ought to be diſcharged ; 

and cited Reports and Caſes of Practice in folio, publiſhed in 1742, 

Pp. 41. Upton v. Pullyn, where amonglt other pleas it is reported 

by Sir George Coke, that the plea of nul tiel record needs not a 

ſerjeant's hand. In anſwer to which it was anſwered by the 

| ſerjeant for the defendant, that all pleas whatever, except the 
general iſſue, ought to be ſigned by a ſerjeant; and that it appears 

by the ycar-books for ages ſucceſſively, that this plea of u tel + 

record was always pleaded by a ſerjeant at the bar; and cited 

19 11,6. 79. b. 80. a. and many other caſes from the year- 

books; and ſaid, that the caſe cited out of C:oke's book is not 

agreeable to the rule pronounced by the court in Upton and Pul- 

lyn but the catalogue of pleas inſerted by Sir George Coabe there 

ſeems to be intended to draw practiſers into the Common Pleas. 

(See the aſſidavit and rule in Mr. Foley's, the ſecond prothono- 

tary's office,) But what was chiefly inſiſted upon was, that 

as the plea of a recovery in B. R. in this caſe was pleaded and 

if . ſigned 
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ſigned by a ſerjeant, the ſame ought to be replied to, or anſwered 


by a ſerjeant propter dignitatem, for that no attorney or apprentice 
can anſwer a ſerjeant, or plead any plea in the court of Common 
Pleas; and of that opinion was the court, viz. Clive, Bathurſt, 
and Noel, Juſtices; ab/ente Ch. Juſt. who was in the court of 
Chantery this day, June 15, 1757. And the rule was made ab- 
ſolute for ſetting aſide the replication of nul tie! record for want 
of a ſerjeant's hand. 


Roe, on the Demiſe of Wilkinſon, verſus Tranmer 
| CG al. 
EjeAment for larids in Yorkſhire. C. B. 


U PON the trial of this cauſe it appeared in evidence, that 

Thomas Kirby, being ſeiſed in fee of the lands in queſtion, 
made and executed certain deeds of leaſe and releaſe. The leaſe, 
dated November 9, 1733, made between the ſaid Thomas Kir 
of the one part, and Chriſtopher Kirby his brother of the other 
part, whereby it is witneſſed that the faid Thomas Kirby, in con- 
ſideration of 5-5., did grant, bargain, and ſell to the ſaid C. Kirby, 
his executors, adminiltrators, and aſſigns, the lands in queſtion 
to have and to hold the ſame unto the ſaid C. Kirby, his executors, 
adminifltrators, and aſſigns, from the day before the date thereof 
ſor the term of one year under a pepper-corn reut, to the intent 
that by virtue of theſe preſents, and by force of the ſtatute for 
transferring- uſes into poſſeſſion, he the ſaid C Hriſtapher may be in 
the actual poſſeſſion of all the premiſes, and be enabled to take 
and accept of a grant and releaſe of the reverſion and inheritance 
thereof to them and their heirs, to, for, and upon ſuch uſes, in- 
tents, and purpoſes, as in and by the ſaid grant and releaſe ſhall be 


What deed 
of convey- 
ance ſhall ur 
ſhall not 


5 


covenant to 
ſtand ſeiſed 
to uſes. 


directed or declared. In witneſs, Sc. executed by Thomas Kirby. 


The releaſe, dated November 10, 1733, made between Thomas 
Kirby of the one part, and C. Kirby his brother of the other part, 
witneſſeth, that for the natural love he beareth towards his ſaid 
brother, and for and in conſideration of 100 J. to the ſaid Thomas 
Kirby, paid by the ſaid C. Kirby, he the ſaid Thomas Kirby hath 


granted, releaſed, and confirmed, and by theſe preſents doth . 


grant, releaſe, and confirm unto the ſaid C. Kirby, in his actual 
poſſeſſion thereof now being, by virtue of a bargain and ſale for 
one whole year to him thereof made by the ſaid Thomas Kirby, 
by indenture dated the day next before the day of the date here- 
of, and by force of the ſtatute made for transferring of uſes into 
poſſeſſion, after the death of the ſaid Thomas Kirby, all that one 
cloſe, c. (the premiſes without any words of limitation to the 
releaſee); te have and to hald the ſaid premiſes unto the ſaid C. 

| Kirby 
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Kirby and the heirs of his body lawfully begotten, and after their 
deceaſe to 7% Wilkin/5n, eldeſt fon of my well- beloved uncle 
John Wilkinſon of North Dalton in the county of York, gentleman, 
to him and his heirs and aſſigns, aud to the only proper uſe and 
behoof of him the ſaid 7% Wilkinſon the younger, his executors, 
adminiſtrators, or aſſigns for ever, he the ſaid John Wilkinſoh the 
younger paying or cauſing to be paid to the child or children of 
my well-beloved brother Szephen Kirby the ſum of 200 J., and for 
want of ſuch child or children, then to the child or children of 
my well-beloyed ſiſter Jane Kirby; and for want of ſuch iſſue, 
then to the younger children of my well-beloved uncle John Wil- 
kinſon of North Dalton aforeſaid ; and for want of ſuch younger 
children, then the ſaid eſtate above mentioned to be free from 
the payment of the above-named ſum of 2001. Then the releaſor 
covenants that he is lawfully ſeiſed in fee, and that he hath good 
right and full power to convey the premiſes to the ſaid C, Kirby, 
and alſo that it may and ſhall be lawful to and for the ſaid C. 
Kirby, or the ſaid John Wilkinſon the younger, from and after the 
death of him the ſaid Thomas Kirby, peaccably and quietly to 
have, hold, ufe, occupy, poſſeſs, and enjoy the ſaid meſſuage, 
lands, and premiſes, with the appurtenances, not only. without 
the lawful let, ſuit, c. of him the ſaid Thomas, but all others 
claiming under him, &c. free from all incumbrances. Then it 
is covenanted by all the parties, that all fines and recoveries, and 
deeds of the premiſes, levied, ſuffered, or executed by the parties 
or any of them, or by any other perſons, ſhall be and enure to 
the uſe of the ſaid C. Kirby and his heirs of his body lawfully be- 
gotten z and for want of ſuch iſſue, then to the uſe of the ſaid 
Jabn Wilkinſon junior, his heirs and aſſigns for ever, according 
to the true intent of theſe preſents. In witneſs, &c. executed 


by Thomas Kirby. | 


It further appeared in evidence, that C Kirby on the 10th of 
November 1733, paid to the ſaid Thomas Kirby 201. in money, and 
gave him his note for 80 J., payable to the ſaid Thomas Kirby, who 
ſigned a receipt on the backſide of the ſaid deed of releaſe in theſe 
words; viz. Received the day and year within written of the 
within-named C. Kirby the ſum of one hundred pounds, being the 
full confideration-money within mentioned to be paid to me. I 


ſay, received by me, Thomas Kirby. Witneſs M. J. S. T. 


It further appeared in evidence, that C. Kirùy died without iſſue 
in 1740, and that John Wilkinſon the leſſor of the plaintiff is the 
ſame John Wilkinſen named in the deed of releaſe ; but it did not 
appear that the faid Fohn Wilkinſon had notice of the ſaid deeds 
of leafe and releaſe until a flwort time before this ejectment was 


brought. 
This 
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This being the caſe for the conſideration of the eourt, the ge- 
neral queſtion is, Whether the leſſor of the plaintiff has a title to 
recover upon the leaſe and releaſe ? 

It has been argued at the bar three times, the firſt time b 
Serjeant Willes for the leflor of the plaintiff, and Serjeant Pal 
for the defendant, and the ſecond and third times (becauſe of a 
new judge) by Serjeant Hewitt for the plaintiff, and Sir Samuel 
Prime, the King's firſt Serjeant, for the defendant. 


It was admitted by the ſerjeants who argued for the plaintiff, 
that the leafe and releaſe being made to convey to C. Kirby 
an eſtate in fee-tail, to commence in futuro, viz. after the death 
of the releaſor, cannot operate as a common law conveyance, 
or as a leaſe and releaſe; but they inſiſted that the releaſe ſhould 
take effect as a deed of covenant to ſtand ſeiſed to uſes, ut res 
magis valeat qyam pereat ; and cited a variety of caſes to prove it 
had every requilite neceſſary to conſtitute ſuch a deed of cove- 
nant to ſtand ſeiſed to uſes; that is to ſay, 1. Here is a ſufficient 
and proper conſideration; 2. A deed 3 The covenantor was 
ſeiſed in fee; 4. Here are apt words, for the word grant of 
itſelf is ſufficient in ſuch a deed z and 5. Here is a manifeſt and 


plain intent, 
On the other ſide it was inſiſted for the defendant ; 1. That 


it plainly appears to be the intent of the parties that this con- 


veyance ſhould be by a leaſe and releaſe, and therefore ſhall not 
operate as a covenant to ſtand ſciſed to uſes. Co. Lit. 49. a. 
And as the releaſe is admitted on all hands to be void for the 
reaſon above, nothing paſſes thereby to Miltinſon the leſſar of 
the plaintiff, 2. It was objected for the defendant that Wilkin- 
fon is not a party to the deed. 3. That there was not a proper 
conſideration of blood to raiſe an uſe to him. 4. That no eſtate 
at all paſſed by this deed to Chr:;//-pher Kirby, out of which the 
eſtate in futuro could ariſe or come to Wilkinſon the plaintiff's 
leſſor. 


After time taken to conſider, the court were all of opinion 
that the releaſe was void as a common law conveyance, it being 
to convey a frechold to commence in futuro, but that it ſhould 
have the effect and operation of a covenant to ſtand ſeiſed to 
uſes; and in Hilary term, 50 Geo. 2. Lord Chief Juſtice Wiles 
gave the judgment of the whole court for the plaintiff, 


Willes C. J. It is admitted and agreed on all hands that this 
deed is void as a releaſe, becauſe it is a grant of a freehold to 
commence in futuro: and therefore the only queſtion is, Whether 
it ſhall take eſſect as a covenant to ſtand ſeiſed to uſes? and we 


are all of opinion that it ſhall (my brother Bathurf, not being 17 


here, authorized me to ſay he is of the ſame opinion). 
| Many 
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Terry TER, 30 & 31 Gco. II. 1757. 


Many caſes have been cited on both ſides, ſome of which are 
very inconſiſtent with one another, and to mention them all 


would rather tend to puzzle and confound, than to illuſtrate the 


matter in queſtion; and therefore I ſhall only take notice of 
thoſe things we think moſt material, and of ſome few caſcs 


_ neareſt in point for our judgment, 


It appears from the caſes upon this head, in general, that the 
judges have been gſtuti to carry the intent of the parties into exe- 
cution, and to give the molt liberal and benign conftruction to 


. deeds ut res magis valeat quam pereat. I rely much upon Sep- 


pard's Touchſlone of common aſſurances, 82, 83. (which is a moſt 
excellent book,) where he ſays, when the intent is apparent to 
paſs the land one way or another, there it may be good either 
Way. . 6-4 | 


By the word intent is not meant the intent of the parties to 


| paſs the land by ii or that particular kind of deed, or by any 


particular mode or form of conveyance, but an intent that the land * 


mall paſs at all events one way or other. | 


Lord Hobart, (who was a very great man, ) in his Reports, 


5. 277. ſays, © I exceedingly commend the judges that are cu- 


rious and almoſt ſubtil, a/{uti, to invent reaſon and means to 
© make acts according to the juſt intent of the parties, and to 
e avoid wrong and injury, which by rigid rules might be wrought 
tc out of the act;“ and my Lord Hale in the caſe of Croing and 
Scudamare, 1 Vent. 141. cites and approves of this paſſage in 
Hobart. | 


Although formerly, according to ſome of the old caſes, the 
mode or form of a conveyance was held material, yet in later 
times, where the intent appears that the land ſhall paſs, it has 
been ruled otherwiſe, and certainly it is more conſiderable to 
make the intent good in paſling the eſtate, if by any legal means 
it may be done, than by confidering the manner of paſſing it, to 
diſappoint the intent and principal thing, which was to paſs the 
land. Ofman and Sheafe, 571. Upon this ground we go. 


We are all of opinion that in this caſe there is every thing ne- 
ceſſary to make a good and eſfectual covenant to ſtand ſeiſed to 
uſes. « Firſt, Here is a deed. Secondly, Here are apt words, the 
word grant alone would have been ſuthcient, but there are other 
words beſides which are material; viz. A covenant that the 
grantor has power to grant, and a covenant that all fines,” reco- 
veries, Sc. of theſe lands ſhall enure to the uſes in the deed. 
Thirdly, The covenantor was ſeiſed in fee. Fourthly, Here ap- 
pears a moſt plain intent that Wilkinſon the leſſor of the plaintiff 
ſhould have the lands in caſe C. Kirby died without iſſue. And 


k laftly, 
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laſtly, Here is a 22 conſideration to raiſe an uſe to the leſſor 
of the plaintiff, for the covenantor in the deed names him to be 
the eldeſt ſon of his well-beloved uncle; theſe are all the cir- 
cumſtances neceſſary to make a good deed of covenant to ſtand 


ſeiſed to uſes. 


In ſupport of their opinion the Chief Juſtice only cited and 
obſerved upon theſe caſes; viz. Creffing and Scudamore, 1 Mod. 
175. 2 Lev. 9. 1 Vent. 137. Walker and Hall, 2 Lev. 213. 
Coultman and Senhouſe, Tho. Jones, 105. Carth. 38, 39. Baker 
v. Hil. 2 W. & M. B. R. Ofman and Sheafe, 3 Lev. 307. 


The Chief Juſtice laſtly cited two of the flrongeſt caſes men- 
tioned for the defendants, as Hore and Dix, 1 Sid. 25. Samon 
and Jones, 2 Vent. 318. and ſaid he did not (for his own part) 
underſtand them; and that if he had ſat in judgment in thoſe 
caſes, he ſhould have been of a different opinion in both; how- 
ever, he ſaid the preſent caſe differed from theſe two caſes. 


ſeiſed might covenant to ſtand ſeiſed to the uſe of another per- 
ſon after the covenantor's death. Peſſea delivered to the plaintiff. 


Campbell Clerk ver/zs Aldrich Clerk. C. B. 


1 is a rule to ſhew cauſe why a prohibition ſhall not iſſue 
to the conſiſtory court of the biſhop of London, grounded 
upon a ſuggeſtion that the defendant hath libelled the plaintiff in 
the ſpiritual court for marrying without banns or licenſe, and 
ſeveral inſtances are ſet forth, « as appears by the regiſter book ;” 
alſo that the plaintiff has baptized ſeveral children, and performed 
other miniſterial offices in the pariſh of Sz. Jobn, without any 
licenſe from the biſhop. 


- Again{t the prohibition it was ſaid, there was no plea put in 

below, fo the libel is confeſſed to be true; and thereupon it was 
inſiſted that the matters therein contained were of ſpiritual juriſ- 
diction, and ſo the rule ought to be diſcharged. 


For the prohibition it was ſaid that the ſpiritual. court were 


taking conuſance of a matter proper at law; for now ſince the late 
marriage- act it is felony to marry without banns or licenſe, and 


there muſt firſt be a trial at common law before a clerk in ſuch' 


caſe can be deprived or degraded; and ſo is H9. 290. 
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Laſtly, he ſaid the whole court were clear of opinion that a man 
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The whole court were of opinion that the rule ſhould be made b 


abſolute as to the marrying without banns or licenſe, that the 
plaintiff may declare, and this matter upon the late martiage · act 
may be more ſolemnly debated; and as to the other miniſterial 


acts in the libel the rule was diſcharged. Serjeant Prime for the 


plaintiff, Serjeant Poole and Serjeant Hewitt for the defendant. 


What words 
in a will cre- 
ate an eſtate 
for life, 
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Roe, of the Demiſe of Kirby, ver/us Holmes. C. B. 


ae of two meſſuages in Yorkſhire: at the trial 
in 1756 this caſe was made for the opinion of the court. 


William Hardiſiy being ſeiſed in fee according to the cuſtom of 
the foreſt of Knareſborough, of the copyhold lands in queſtion in 
Memwith cum Darley, ſurrendered the ſame to the uſe of his will, 
which he made in theſe words, via. Whereas I have ſurren- 
« dered, or intend to ſurrender, all my copyhold lands and tene- 
« ments to the uſe of my laſt will, I do hereby give and deviſe 
ce the ſame to my daughter Jane, her heirs and aſſigns for ever; 
& But in caſe my+ſaid daughter dies before fhe attain the age of 
&« 21 years, and have no iſſue, then my 1will is, that my nephew John 
« Hardiſty ſpall have my ſaid copyhold lands and tenements : 
Whereas my eſtate in Birſtwith is ſurrendered to me and 
wife, our heirs and aſſigns for ever, my will is, that ſhe ſurrender 
the ſame after her deceaſe to my ſaid daughter Jane and her 
heirs within fix months after my deceaſe. And whereas I be- 
lieve my nephew 7obn Hardiſiy is heir at law to my. daughter in 
caſe ſhe die without iſſue, my will therefore is, that he ſurrender 
the laſt premiſes to my nephews the fons of my brother Cro/by in 
fee, or elſe to have no benefit of this my laſt will and teſtament ; 
and I will that my ſaid nephews, ſons of my brother Cro/by, have 
my lands in Memwith with Holme and Darley, their heirs and 
aſſigns, ſhare and ſhare alike. | 


Upon the 31ſt of January 1750, the teſtator died ſeiſed in 
fee, leaving Jane his only child, who died afterwards on the 2d 
of March 1752, without iſſue, and under twenty-one years of age. 
John Hardiſly, the nephew of teſtator, ſurvived Jane, and died 
the2 hof Fune 1753, without iſſue, was never admitted tenant, 
nor cver made any diſpoſal of the lands in queſtion. 


Jehn Hardiſty, the father of John Hardiſty the teſtator's ne- 
phew, is heir at law to Jane, and brother and heir at law to 
13 I illiae 
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PVilliam the teſtator, and ſurrendered the lands in queſtion to 
the uſe of the leſſor of the plaintiff 15 Augu/t 1754, and alſo 
granted the ſame according to the cuſtom of the foreſt, in fee. 


The defendant's title is only poſſeſſion. 


This caſe was argued twice at the bar, and the ſingle queſtion 
in the caſe was, Whether John Hurdiſiy the nephew, by the will, 
took an eſtate in fee, or for life? If he took a fee, then the leſſor 
of the plaintiff has no title; but if he took only a life-eſtate, 
then the plaintiff's leſſor has a good title under John Hardiſty, 
the brother and heir of the teſtator. 


The whole court were clear of opinion for the plaintiff, that 
the nephew only took an eſtate for life; that the teſtator, by his 
deviſe to Jane, plainly underſtood the force of words of limita- 
tion, and if he had intended to give his nephew more than an 
eſtate for life, he knew how to have done it; that there were 
no expreſs words in the will that gave the nephew a fee, nor any 
manifeſt intention to do ſo, or to diſinherit the heir at law. 


Judgment for the plaintiff, 


TRINITY TERM, 
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Knight, Eſq. ver/us Lillo. C. B. 


1 for breaking and entering the cloſe of the plain- Teqgats. 


tiff called Stoꝛu-Hill, and for treading down the graſs there, Ro 


and for eating other graſs with cattle, 4 
7 the whole 
The defendant pleaded three pleas : Fir, Not guilty to the treſpaſs in 
whole declaration; 2dly, A juſtification in bar, that the plaintiff — 
ought not to have his action againſt him for entering the ſaid covered by 
cloſe and treading down the graſs there, becauſe he ſays, that — 
the cloſe lies in the hundred of Parſſau in the county of Salop, , e 


and that long before the time when, Sc. John Walcott eſq. was 
VoL, II. G v and 
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and ſtill is ſeiſed in fee of the ſaid hundred, with its appurte- 
nances, and that the ſaid John Walcott, and all thoſe whoſe 
eſtate he now hath, and at the ſaid time when, c. had of and 
in the ſaid hundred, with its appurtenances, time out of mind 
have been accuſtomed to have and uſe, and till of right ought 
to have and uſe the benefit, liberty, and privilege of entering 
into the ſaid cloſe for the purpoſes of ſeeking, taking, and killing 
game there within the ſaid cloſe in which, &'c. and of ſeeking, 
taking, and killing game there as belonging and appertaining to 
the ſaid hundred; wherefore the ſaid defendant as ſervant of 
the ſaid Johr Walcott, and by his command, at the ſaid ſeveral 
times when, c. entered into the ſaid cloſe in which, &c. for 
the purpoſes of ſeeking, taking, and killing game there, and 
then and there ſhot at and killed game there found for the ſaid 
John Walcott, as it was lawful for him to do, and in ſo doing 
unavoidably and neceſſarily trod down, ſpoiled, and conſumed a 
little of the graſs there, which is the ſame treſpaſs, c.; and this 
he is ready to verify: the third plea is a like juſtification, only 
it does not ſay, „ As belonging and appertaining to the ſaid 
« hundred;” the plaintiff joins iſſue upon the Not Guilty, and 
traverſes the two preſcriptions ſeverally, whereupon iſſues are 
likewife joined. At the trial there was a verdict for the plaintiff 
upon the general iſſue, and a verdict for the defendant upon the 
other two iſſues upon the preſcriptions, 


It was now moved by Serjeant Poole that the plaintiff ought to 


have judgment upon the whole record as to all the iſſues joined, 


alledging that both the preſcriptions were bad in point of law. 


But the court ſaid there was no occaſion to debate whether 
the preſcriptions were good or not, for that the plaintiff at all 
events muſt have judgment upon the general iſſue, becauſe there 


is a treſpaſs laid in the declaration; viz. the eating graſs with the 


defendant's cattle, of which he is found guilty, and which is not 


covered or anſwered by the juſtifications. And unleſs the plain- 
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ed or filed, 


tiff would waive that part of the finding of the jury as to the 
general iſſue and eating the graſs, the court refuſed to hear any 
argument touching the preſcriptions. So the counſel being de- 
firous to have the validity of the preſcriptions determined, took 
time to know whether the plaintiff would waive his verdict upon 


the Not guilty; and if he would not, then judgment was for 


the plaintiff. 


Blayer ver/zs Baldwin. C. B. 


WITHIN a year after final judgment given in this cauſe, a 
feert facias was ſued out in Eaſter terra 1757, and return- 

able on the morrow of the Aſcenſion of our Lord in that term, 
and was continued upon the roll down till this term by vicecomer 
| non 
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mon mifit breve ; and the defendant being this term taken upon a 
capias ad ſatisfaciendum iſſued upon the judgment, it was moved 
by Serjeant Poole that this is irregular, there neither being any 

ferre facint to revive the judgment, it being above a year old, nor 
any execution returned by the ſheriff to warrant the entry of the 
continuances on the roll. 


Per curiam—The defendant muſt be diſcharged out of cuſtody, 
and the plaintiff muſt pay the coſts of this application, for it 1s 
irregular to continue an execution on the roll which was never 


returned or filed. Serjeants Prime and Davy for the plaintiff. 


ET "IN * 


MICHAELMAS TERM, 
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Cutheld verſus Coney and others. C. B. 
A le the plaintiff in replevin had declared, he died before 


the defendant made any avowry, ſo that the ſuit was 
abated by the act of God, after the declaration and before any 
avowry: whereupon it was moved on the behalf of the defend- 
ants, (who were overſeers of the poor, and had diſtrained as 
being ſo,) that they might have a writ de retorno habendo. This 
being a nice queſtion, the court ordered the cauſe to be put in 
the paper, and this point to be more ſolemnly debated, 


After hearing counſel on both ſides, the court took time to 
conſider, and in this term gave judgment that there ought not 
to be any return of the goods; they ſaid that many caſes had 
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been cited on both ſides, but that they founded their determina- 


tion upon Lord Chief Baron Gilbert's Law of Diftreſſes and Re- 

plevins, 7 231, 232. and that it would be abſurd to grant a 

return. habend. where there is no avowry, By the declaration 

the defendant is charged with an unjuſt caption and detention, 

and he muſt purge himſelf _ by an ayowry beſore he * 
2 
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be entitled to have a return, for a return is adjudged by the court 
on the juſtice of the original caption, and therefore the defend- 
ant muſt firſt ſnew the juſtice of this caption before he can have 
a return; and they ſaid the party may diſtrain again. Serjeant 
Hewitt for the plaintiff, Serjeant Prime for the defendant. 


Graves verſus Wiſe. C. B. 


Pradice. HIS was a motion to ſet aſide an interlocutory judgment for 
Wo : ' irregularity : the irregularity complained of was, that notice 
+ of a declaration was given to the defendant, “ that it was left in 
f.rth the © the office of Mr. Prothonotary Fones, in an action for work and 
ar ofthe & Jabaur done by the plointiff for the defendant,” without ſpecifying 
"= technically the nature of the action; for the words ought to have 
been in an action of treſpaſs upon the caſe, and not being ſo, the 
judgment was ſet aſide (the Chief Juſtice abſent), 


N. B. This ſeems a very hard caſe; for the words, “ in an 
„ action for work and labour,“ are more intelligible to the lay 
gents, than the words tre/þa/+ on the caſe. However, the court 
ſaid they muſt abide by their rules; and the rule in this caſe is, 
that the nature of the actian muſt be ſpecified in the notice. See 
the rule anno 1 Geo. 2. Serjeant Hewitt for the plaintiff, Ser- 
jeant Davy for the defendant, 
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Coke ver/us Sayer. In B. R. 


is was an action againſt the defendant for criminal con- wat guilty, 
1 v 


erſation with the plaintiff's wife. The defendant pleaded — 1 


two pleas, Not guilty, and Not guilty within fix years: iſſue h Mars, © 
to the country was joined upon the firſt plea, and a demurrer was an ation for 
to the latter. There was a verdict for 20/. upon the iſſue tried — 
by the country; and now the demurrer to the plea of the ſtatute 1 jemur. 
of limitations was argued, and that plea was held good. Per rer to the | 
tatam curiam There muſt be judgment on the demurrer for the —_—— 
defendant, and the plaintiff muſt have no damages, nor muſt ,1;;ai# on 


coſts be paid on either ſide upon account of the trial. the — 
| for defendant on — 


Vanderplank ver/us Banks. C. B. 


1 defendant pleaded a variance between the writ and the yariance, 
declaration, without craving or ſetting forth oyer of the 

writ z the plaintiff demurred, and it was held that the defendant 

ſhould anſwer over, agreeable to the caſe of Bragg v. Digby, 

2 Salk. 658, which is in point. 
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Preſton ver/as Chriſtmas, C. B. 


EBT upon a bond; defendant pleads accord and ſatisfac- 

tion; viz. That he releaſed to the plaintiff all his equity 
of redemption of certain tenements in ſatisfaction of all bonds 
wherein the defendant was bound to the plaintiff : the plaintiff 
demurred, and the defendant joined in demurrer. 


It was argued by Serjeant Poole for the plaintiff, that this plea 
was bad in two reſpects; /, That it is an accord without any 
legal ſatisfaction; that an equity of redemption was conſidered - 
of no value at law; and ſo is Lit. ſec. 332. where it is laid down, 
that if the mortgagor doth not pay the money at the day in the 
condition, the land which is put in pledge is taken from him for 
ever, and fo is dead to him upon condition; ſo that, at law, an 
equity of redemption is of no value. 


2dly, That this is an aQion of debt upon a deed, and being 
ſo, the accord and ſatisſaction ought to be by deed, and not 
being pleaded to be by deed, the plea for this reaſon alſo is bad; 
for wherever a certain debt is created by deed, it cannot be diſ- 


Charged but by matter of.as high a nature, and not by an accord 


or matter in paic. 6 Rep. 43. Blake's caſe, and Cro. Fac. 254. 
And though perhaps where there appears to be a condition for 
payment of money, an accord may be pleaded in ſatisfaction of 
the money or condition, yet it cannot be pleaded in ſatisfaction 
of the deed or obligation; and for any thing that appears on this 
record, this is a bond without any condition at all, 


Serjeant Hewitt infiſted in anſwer to the firſt objection, that 
wherever an advantage accrucd to the plaintiff, if he received and 
accepted of that advantage in ſatisfaction, it might be well 
pleaded, that a pot of wine had been deemed a good ſatisfaction 
of all ations. 1 Rol. Abr. 128. p. 9. That an equity of re- 
demption was a bereſicial thing, and it was not material what 


the value of it was, © 
Rn if 
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In anſwer to the ſecond objection, that the plea is bad becauſe 
pleaded in ſatisfaction of a bond, he ſaid he thought it was the 
ſame thing whether it was pleaded in fatisfaCtion of the bond, or 
of the money or debt owing upon the bond ; and that it would 
have been a good plea if it had been pleaded in ſatisfaction of 
rv money, ſeems to be admitted by the caſcs cited on the other 

de. | 


The whole court were clearly of opinion with the plaintiff in 
both points; 1//, That a releaſe of an equity of redemption was 
nothing at all in the eye of the law; and 2dly, 'That this being 
a debt upon an obligation without any condition, ſatisfaction 
muſt be pleaded to by deed; and that 6 Rep. 43. and Cro. Fac. 
254. are directly in point. 


Judgment ſor the plaintilt. 


Jones ver/us Herne. C. B. 


ACT ION of flander for theſe words; viz. © You (meaning 

c the plaintiff) are a rogue, and I (meaning the defendant) 
vill prove you a rogue, for you forged my name.” No ſpecial 
damage was laid in the declaration; there was a verdict for the 
plaintiff upon Not guilty z and it was now moved by Serjeant 
Nares in arreſt of judgment, that theſe words are not actionable; 
to prove which he cited 3 Leon. 231. pl. 313. where the words, 
Thou haſt forged my hand,” were held not actionable. But 
Per totam curiam — Ihe ſaying a man is a forger, or has forged 
one's hand, is aQionablez and they over-ruled this caſe in 
3 Leon. Willes C. J. alſo ſaid, that if it was how res integra, 
he ſhould hold that calling a man a rogue, or a woman a whore, 
in public company, were actionable. 


Judgment for the plaintiff, 


White verſus Willis. C. B. 


-RESPASS for taking the plaintiff's cattle; the defendant 
pleaded in bar that he diſtrained for rent, and that the plain- 
tiff levied a plaint in replevin before the ſheriff of the county, 
and that the proceſs thereon is ſtill depending in the county 
court ; the plaintiff demurred, and the defendant joined in de- 
murrer, | ; 


- Serjeant Poole for the plaintiff inſiſted the plea was bad for two 
reaſons; Firſt, Becauſe a ſuit depending in an inferior court 
cannot be pleaded in _ an action here, 5 Report _—_ 

4 7 H. 


Slander. 

© Yau are 2 
rogue, and 1 
will prove 
vou à rogue, 
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An exccu- 
tory deviſe 
was never 
made good 
but for the 
fake of the 
intention of 
the teitator. 
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J H. 4. 8. a. ) H 4. 44. a. ö. Briningham's caſe. 43 Ed. 3. 
22. 27. 4 H. 6. 15. a. b, and Trin. 6 Geo. 2. Dudjield v. 
Warden, Fitzgib. 3. 19. 


2dly, If this matter could well be pleaded, it ought to have 
been pleaded in abatement, and not in bar; for by pleading in 
bar the defendant admits the cauſe of action and the writ to be 
good, but ſays ſomething more to deſtroy the plaintiff's cauſe of 
action; abatement is to ſome matter which ſhews the action is 
ill conceived, but does not go to deſtroy the action abſolutely ; 
and the repleuin does not bar freſpaſe, but the court in this caſe 
may give a general judgment that the plaintiff ought to have da- 
mages. 2 Mod. 63, 64. 1 Mod. 214. 1 Lev. 312. 2 Kol. 
Rep. 64. Doct. Placitandi 10. tit. Pleas in abatement in matters 
of record in point, | 


Hewitt Serjeant, 2 contra, for the defendant as to both the ob- 
jections ſaid, that a replevin differed much from all other actions 


in inferior courts, and might be pleaded in bar to treſpaſs here; 
and cited Do. Placitandi 65. 68. 22 Hen. 6. 15. 


The court were of opinion that they could give-a proper judg- 
ment for the plaintiff, although the defendant's plea < ou wary 
improperly ; and were about to give a general judgment for the 
plaintiff; but the defendant deſired he might withdraw his plea 
and plead de novo, which was grauted upon payment of coſts to 
the plaintiff, 


Nota; Willes C. J. ſaid, there is more law and learning in 
Doctrina Placitandi than in any book he knew; that it contained 
the ſubſtance of all the pleadings in the Year-booke and Coke's 
Reports. 


Driver, of the Demiſe of Richard Standring, verſus 
Mary Standring, Widow, and John Hoole. C. B. 


PF JECT MENT of a meſſuage, and lands in Epworth in the 
county of Lincoln, was tried in Lincoln, March 6, 1758, 
before Baron Legge: verdict for the plaintiff, ſubje to the 
opinion of the court upon this caſe, 


John Standring being ſeiſed in fee of the premiſes in queſtion, 
by his will of the 175th of June 1753 deviſed to his brother 
Richard in fee other lands than theſe now in queſtion, and alfa 
other lands to his niece Eliz. Read, and then follows the clauſe 
upon which the preſent queſtion depends, in theſe words: Item, 


* 1 give and deviſe all the reſt of my lands, lenements, and heredita- 


„% ments 
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© ments, (including thoſe now in queſtion,) unto the child or 
« children of which Mary my wife is now pregnant, and the heirs 
& of ſuch child or children for ever, to be held and enjoyed by them, 
« if more than one, as tenants in common and not as jointenants ; 
« provided always nevertheleſs, and my will and mind further is, 
« that if all ſuch child or children fhall not be born alive, or ball 
« happen to die without lawful iſſue and under the age of 21 years, 
« then in either of the ſaid caſes I give and deviſe the houſe wherein 
« [ dwell, and my nearer cloſe in the Haverthwaites, with the ap- 
« purtenances, to my brother Richard Standring and his heirs for 
« ever ; and alſo in either of the ſaid caſes I give and deviſe my further 


te cis in the Haverthwaites to Mary my wife during the term of 


« her natural life, and from and after her deceaſe to my ſaid brother 
« Richard and his heirs for ever; and then the teitator gives 
his perſonal eſtate to his wife and his brother Richard. 


The will was duly executed and atteſted, and was proved at 
the trial; it was alſo proved, and is further ſtated in the caſe, 
that at the time the teſtator made his will he was very ſick and 
ill, and that his wife was pregnant, and on the 5th of September 
1753 was delivered of a fon, and that this ſon died in the life- 
time of the teſtator without iſſue and under age; that afterwards 
in the life of teſtator he had another child by his ſame wife 
born alive, which alſo died ſoon after its birth in teſtator's life- 
time, and that the teſtator himſelf afterwards, on the 17th of 


September 1756, died ſcifed in fee of the premiſes without revoking 
or altering his will, leaving his wife with child of a daughter, 


who was ſoon after born, and is now living. 


The ſingle queſtion is, Whether Richard Standring, the teſta- 


tor's brother, has any title under this will to the houſe, c. 
wherein the teſtator dwelt at the time of making his will ? 


This caſe was argued twice at the bar; the ſirſt time in Mi- 
chaelmas term laſt, and again in this term, 


The ſerjeants of counſel with the leſſor of the plaintiff con- 
tended, that this was a good executory deviſe to teſtator's bro- 
ther Richard, it being to take place within a reaſonable time; 


that is to ſay, if the child then in ventre /a mere ſhould dic with- | 


out iſſue, or under the age of one-and-twenty years. 


On the other ſide, for the heir at law it was argued, that wills 
are to be conſtrued according to the intention of teſtators, if 
that can poſſibly be found out, that it is impoſſible to conceive 
that when a man is providing for a child in ventre ſa mere, he 
could ever intend that if zþat child died, any after-born child 


ſhould 
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ſhould be diſinherited. It was alſo argued, that the contingencies 
which happened after the making the will, in the teſtator's fa- 
mily, amounted to a revocation of the will; but the court were 
clear of opinion that ſuch alterations in families cannot revoke a 
will of lands by the laws of England, however it may be other- 
wiſe by the civil law. 


Upon both the arguments the whole court declared, that if 
by any conſtruction whatever they could be warranted in giving 
judgment for the defendants in favour of the heir, they would do 
it; at length, after time taken to conſider, they all ſeverally de- 
clared in court that they would not conſtrue this to be an execu- 
tory deviſe ; they ſaid that executory deviſes are contrary to the 
ſtrict rules of law, and were at firſt invented in furtherance of 


| Juſtice, and to carry into execution the manifeſt intention of 


2 Vern. 760. 
758,759. 


teſtators; and that to conſtrue this to be an executory deviſe, 
would be to defeat the teſtator's deſign, which muſt certainly 
be, to provide for any after-born child, and not to diſinherit an 
heir of his own body. 


Beſides, it was ſaid by Mr. Juſtice Bathurſt, and agreed by the 
whole court, that unleſs ſome words were added to the proviſo 
as to the child or children dying without iſſue, it could not be 
conſtrued to be an executory deviſe, as not being certainly to 
take place within a reaſonable time; for (as he ſaid) there is a 
great deal of difference between dying without iſſue, and dying 
without iſſue /iving at the time of the death or deaths of ſuch child 
or children; the firſt caſe may not happen in many generations, 
the latter caſe will be known within the compaſs of a life; and 
they agreed they would not in this hard caſe ſupply the want of 
the words © living at the time of the death of ſuch child or children,” 
which would deſtroy the intent of the teſtator. 


However, although this was the declaration, and ſeemed to be 
the opinion of the whole court, yet they did not give judgment 
one way or other, but deſired the leſſor of the plaintiff would 
conſider of it, and if he had any-humanity or goodneſs in him, 
they were ſure he would give the poor infant heir no further 
trouble. With reſpeCt to the caſes cited on both ſides, they are 
ſo little to the purpoſe that it would be impertinent to put them 
down ; and this caſe is ſo particular and ſingular, that it muſt 
be derermined merely upon its own circumſtances. Adjournatur, 
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Witham ver/us Hill and others. C. B. 


'FHs was an action upon the fat, 1 Geo. 1. c. 5. % 6. for 
demoliſhing houſes, barns, Oc. of the plaintiff at Sheffield, 
in a certain hundred in the county of York, brought againſt the 
inhabitants of the hundred, in which the plaintiff had a verdict 
for damages according to this ſtatute. 


The words of the ſtatute are, © The inhabitants of the hundred 
ce ſhall yield damages to the perſons damnified by ſuch demolition, 
« He. to be levied on the inhabitants, and paid to ſuch plaintiff 
by ſuch ways as are provided by 27 Eliz. cap. 13. for reim- 
6 . money recovered by any party robbed.“ No 
mention being made of coſts in the ſtatute, it now became a 
queſtion, Whether the plaintiff ſnould have coſts taxed de incre- 
mento by the prothonotary ? | 


This being a new caſe was debated twice at the bar, and many 
caſes cited on both ſides, not neceſſary to be put down here. 


After time taken to conſider, the court this term gave their 
unanimous opinion that the plaintiff was entitled to full colts. 


Lord Chief Juſtice Ville. The plaintifF is entitled to coſts ; 
1/, By the ſtatute of Gloucefter, 6 Ed. 1. c. 1. /. 2. whereby it 
is provided that the demandant may recover againſt the tenant 
the coſts of his writ purchaſed, together with his damages, © and 
« this act ſhall hold place in all caſes where the party is to reco- 
« yer damages 3” | 
opinion extend to all actions at common law, and to all actions 
upon any former or later ſtatutes where damages are to be re- 
covered; and although the coſts of the writ purchaſed are only 
mentioned, yet the demandant or plaintiff ſhall have his whole 
coſts of all the proceſs in the cauſe, 2 1½/. 288. 


' 2dly, The word damages in this Hat. 1 Ges. 1. means coſts of 
ſuit as well as damages found by the jury; and this conſtruction 
agrees with all the entries, for when the damna, miſe, & cuſtagia 
are all added together, the entries all conclude thus, Q 
« quidem damna in toto ſe attingunt” to ſo much. | 


3dly, The intent of the ſtatute was to reimburſe the party in- 
Jured, and to give him an adequate ſatisſaction for the damages 
he had ſuſtained; but unleſs we were to adjudge to him his coſts 
of ſuit, he would not be reimburſed, as the ſtatute intended lie 

H2uld be. | | 
9 athly, 
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Aby, This fat. 1 Geo. 1. as to this matter, is planned from 
the fat. 27 Eliz. c. 13. of hue and ery, and ſays, that damages 
in the preſent caſe ſhall be levied by ſuch ways as are provided 
by this ſtatute of Elia. for reimburling any party robbed : and 
although no coſts are mentioned in the ſtatute of Eliz. yet coſts 
have been always allowed in actions upon that ſtatute. 2 Saund. 
379. in point. Alfo another caſe in B. R. anne 21 Geo. 2. 4 
copy of which record was now ſhewn in court. 


As to ſtatutes which give double or treble damages, they ate 
conſidered in a different light from the preſent, which only gives 
ſingle damages. 


Pilfold's caſe, 10 Co. Rep. 116. ſeems to me an extraordinary 
caſe ; however, I do not over-rule it, but think this eaſe very 
different from it : in the preſent caſe the plaintiff might have had 
an action againſt the particular perſons who actually pulled down 
his houſes and barns, and have recovered his damages and coſts 
againſt them, if they might have been known and found; and 
certainly the ſtatute intended to give the party injured the ſame 
remedy againſt the hundred, as he might have had againſt the 
treſpaſſers themſelves, if they could have been found and come 
at; and therefore this is very different from Pilfold"s caſes 


Clive J.—I think the rule in Pilfeld's caſe, 10 Rep. is good 


law, which ſays, “ That in all caſes where a man either before, 


&« or by the ſtatute of Glaucęſter, 6 Ed. 1. ſhould not recovet 
tc damages, if after the ſaid ſtatute another ſtatute in a new caſe 
« gives damages either ſingle, double, or treble, c. there the 
« plaintiff ſhall not recover coſts :” this I hold to be good law. 


But what is the preſent caſe ? The /at. 1 Geo. t. which we are 
now conſidering, does not create damages in a caſe where there 
was none before, for the party, plaintiff in the preſent caſe, was 
entitled to damages againſt the particular perſons who pulled 
down his houſes, at common law ; therefore I ſay damages in 
this caſe are not newly created, but the object againſt whom they 
are to be recovered is only changed ; and therefore I am of the 
ſame opinion that the plaintiff muſt have his coſts. 


Bathurft T.—I am of the ſame opinion. It was objected for 
the defendants that all the caſes and precedents for coſts in hue 
and cry have paſſed ſub filentio ; but that is hardly poſſible : it will 
never appear on the face of this record that this matter has been 
debated, and ſo may as well be ſaid hereafter that it paſſed ſub 

ſilentio. The ſtatute of hue and cry did not, in my opinion, create 
damages, but only gave the party robbed a different remedy — 
w 
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what he had before; for the party robbed before thoſe ſtatutes 
might have had an action againſt the hundred for not keeping 
watch and ward, 


The flat. 27 Elia. c. 13. ſays, the inhabitants of the country 
ſhall be anſwerable for the robberies done and the damages; this 
word damages in this ſtatute means coſts, and the preſent ſtatute 
under conſideration being planned upon it, I am clear of opinion 
that the plaintiff muſt have his coſts. I think Pi/fo/d's caſe is 

very good law, and am deſirous it ſhould not be ſhaken. 


Noel J.—I am of the ſame opinion. This Fat. 1 Geo. 1. is 
only auxiliary to the party, and not newly creating damages where 
there were none before. Beſides, the fat. 8 Geo. 2. c. 16. of hue 
and cry expreſsly recognizes that the plaintiff ſhall have colts by 
the ſtatutes of hue and cry. 


The prothonotary was ordered to tax the plaintiff his coſts. 
The declaration in this caſe was of Hilary term 1758. 


Crutchfield ver/us Seyward. C. B. 
PLAINTIFF had bail in the original action, declared in a 


different county from the writ, ſo waived his bail; verdict 
for plaintiff for 98 /. Defendant has brought error, and threatens 
to go away to Ireland, ſo plaintiff has brought an action on the 
judgment and held him to bail for 129/. debt and colls; de- 
fendant has put in bail and juſtified ; it is now moved by Serjeant 
Hewitt, that the recognizance of bail may be diſcharged, which 
was oppoſed by Serjeant Davy, who inſiſted as there was no bail 
in the original action, ſo this caſe is not within the rule of practice 
that a man ſhall not be twice held to bail for the ſame debt. But 
curiam— This is like the caſe of a priſoner who is ſuperſedeable 

or want of proceeding, and afterwards is held to bail for the ſame 


93 


Pra dice. 
Plaintiff 
having done 
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debt, which he ſhall not be, for a plaintiff ſhall not take adran- 


tage of his own act or laches, Ihe recognizance was diſcharged. 


Promiſe 
within the 
ſtatute of 
frauds, 


Vide Ld. 
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Fiſh ver/us Hutchinſon. C. B. 


N an aCtion upon the caſe upon an aſſumpſit the plaintiff de- 
clares, that whereas one Vickars was indebted to him in a 
certain ſum of money, and he had commenced an action for the 
ſame; the defendant in conſideration that the plaintiff would 
ſtay his action againſt Vicbars promiſed to pay plaintiff the money 
owing to him by Y:ckars : to this there is a demurrer and join- 


_ wer in demurrer. 


For the defendant it was inſiſted, that this being a promiſe to 


pay the debt of another perſon, was void by the ſtatute of frauds 
and perjuries. 


It was anſwered for the plaintiff, that this was an original 
contract between the plaintiff and defendant, ſo not within the 
ſtatute ; and the caſe of Read v. Naſh in B. R. in Trinity term, 
24 & 25 Geo, 2. was cited as in point. 


But per totam curiam—This caſe at bar is very clearly within 


the ſtatute, for here is a debt of another perſon till ſubſiſting, 


and a promiſe to pay it: and it is not like the caſe of Read v. 
Naſh, for that was an action of aſſault and battery brought by 
the plaintiff's teſlator againſt one Johnſon ; the cauſe was at iſſue, 
the record of niſi prius entered and juſt coming on to be tried, 
when the defendant Ni being preſent in court, in conſideration 
that plaintiff's teſtator would not proceed to try his cauſe, hut 


would withdraw his record, promiſed to pay him 50/. and coſts 


to be taxed in that ſuit; ſo in that caſe: there was no debt of 
another, it being an action of battery, and it could not be known 
before trial whether the plaintiff would recover any damages or 
not; but in the preſent caſe here is a debt of another (till ſubſiſt- 
ing, and a promiſe to pay it. | 


Judgment for the defendant, 


TrinITY TERM, 32 & 33 Geo. II. 1759. 


The Mayor of Exeter verſus Trimlet. C. B. 
Judgment of the court delivered by Willes C. J. 
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T= is an action upon the caſe upon an aſmpſit, brought Aſſumpſſe 
to recover a certain ſum of money owing by the defendant —— 


to the plaintiff for petit cufoms : the declaration contains two 

counts; the firſt ſets out a preſcriptive right to petit cuſtoms, 

and that defendant was liable to pay the ſame, and being ſo liable 

promiſed payment thereof. The ſecond is a general indebitatus 

Wee for a certain ſum due to plaintiff for petit cuſtoms, and 
t the defendant being ſo indebted promiſed payment. 


To this declaration the defendant has demurred generally, and 
the plaintiff has joined in demurrer. . 


For the defendant it has been objeCted, that the plaintiff hath 


not ſhewn any title to have petit cuſtoms ; that they could not be 
granted, ſo plaintiff could not properly preſcribe for them: 
2dly, That there is no conſideration whereon to ground an aſſump- 
ſit, and this is a demand againſt common right; and many caſes 
have been cited, all which I ſhall lay out of the caſe. 


We are all of opinion that petit cuſtoms may well be granted, 
and plaintiff entitled by preſcription, and have no doubt at all 
but that the firſt count is good, and would have been fo, even 
upon a ſpecial demurrer. We give no poſitive opinion as to the 
ſecond count; but we incline to think, that this is alſo well 
enough, upon a general demurrer; and if the defendant had 
pleaded nor aſſumpſit, the plaintiff at the trial would have been 
obliged to ſhe his right to petit cuſtoms. This caſe is like the 
caſe of an indebitatus aſſumpſit for money had and received for the 
plaintiff's uſe, which has often been brought in order to try a 
right to an office, in which the plaintiff, upon non aſſumpſit 
pleaded, muſt, at the trial, ſhew his right to the office, We 
are all of opinion to oyer-rule the demurrer. 


Judgment for the plaintiff. 


Nota; There was a ſimilar determination in the caſe of The 
Town of Yarmouth v. „B. R. in Trinity term 3 Geo. 3. 
1763, and the caſe of The City of Exeter and Trimlet, held to be 
good law, Vide 3 Lev. 37. Mayor and Com. of London v. Hunt. 


- 


—_ — —ẽ— ð — — — — - 
8 — —— _—_ > - ww py N 
* 


96 


Declaration 
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for im- 
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Waltham. 
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has a right 
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year, at all 
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year, except 
in the fence- 
month.: 
that A F. 
demi ſed to 
the plaintiſt, 
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and is poſ- 
felled. 
And that at 
the time of 
the treſpaſs, 
the-rent of 
the fam ex- 
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Palmer ver/us Stone and another. C. B. 


T that on the 15th of June 1758, at Barking in Eſex, the de- 
fendants with force and arms took and impounded the plaintiff's 
mare, and detained her in the pound from that day till the com- 
mencement of this action. 


The defendants plead in bar, that the plaintiff ought not to 
have his action againſt them, becauſe they ſay that before the 
rime the treſpaſs is ſuppoſed to have been done, his preſent Ma- 
jeſty was, and {till is ſeiſed in fee of the foreſt of Waltham in 
right of his crown; and being ſo ſeiſed, becauſe the mare was in 
the king's foreſt cating up, treading down, depaſturing, ſpoiling, 
and conſuming the graſs growing in the foreſt, and doing damage 
there to the king, the defendants (as his ſervants) ſeiſed and 
took the mare ſo doing damage, and impounded her at Barking 
as ſuch diſtreſs; and this they are ready to verify, &c, g 


The plaintiff replies, that he ought not to be barred from 
having his action againſt.the defendants, becauſe he ſays, that 
Ann Francia widow, long beforc, and at the time this treſpaſs 
was done, was, and {till is, ſeiſed in fee of an ancient meſſuage and 
ſeventy acres of land in Dagenham near the foreſt of Waltham, 
and that ſhe and all thoſe whoſe eſtate ſhe now hath, and had (at 
the time of the treſpaſs) in the meſſuage and lands, have imme- 
morially had, and have been ufed and accuſtomed to have, and 
of right ought to have for themſelves, their farmers and tenants, 
of the meſſuage and lands, common of paſture in the foreſt of 
IV/altham for one gelding, or for one mare in the place and ſtead 
of one gelding, for and in reſpect of every eighty ſhillings annual 
rent of the meſſuage and lands, every year, at all times of the 
year, _ in the fence-month, as belonging and appertaining 
to the meſſuage and lands: that Ann Francia being ſo ſeiſed of 
this farm, upon the 7th of Seprember 1757, demiſed the ſame to 
the plaintiff, to hold from the 29th of that month for the term of 


one year, and from the end of that year from year to year, as 


tenant at will ; by virtue of which leaſe the plaintiff entered upon 
the farm, and at the time of the treſpaſs was, and ever ſince hath 
been, and now is poſſeſſed thereof, And the plaintiff further 
ſays in reply, that at the time when the treſpaſs was done, the 
yearly rent of the farm exceeded ſixty pounds, and that upon the 
15th of June 1758 (and out of the fence-month) he put the mare 


ceeded 601. per annum, and that (out of the fence-month) plaiutiff put his mare into the foreſt to uſe 


his common, when deſendants cf th. ir own wrong took and impounded her. 


inta 


- 


HIS is an action of treſpaſs, in which the plaintiff declares, 


into the foreſt of Waltham to depaſture there, and to uſe his 
common, and that ſhe was eating the graſs there with other of 
his cattle until the defendants, of their own wrong, took 
and impounded her; and his the plaintiff is ready to verify 
wherefore ſince the defendants have acknowledged tat treſpaſs, 
he prays judgment and his damages. 


The defendants rejoin that the mare, at the time when they Defendants 


took and impounded her, was ſick, ill of, and. labouring under . — 


a certain catching inſectious diſtemper called the mange, and mare was 


certain other catching and infectious diſtempers; and being ſo mangy, and 


ſick, ill, and diſtempered, was wrongfully and unlawfully in che — _ 


foreſt eating up, treading down, depaſturing, ſpoiling, and con- therefore de- 


ſuming the graſs, and doing damage there, and therefore, the fendants 
defendants ſeized the mare ſo doing damage there as a diſtreſs 
for that damage, and impounded her as ſuch diſtreſs, as they becauſe the 
have before alledged in their plea; and this they inſiſt was law- was wrong- 


ful for them to do; and ſay they are ready to verify it: where- — 


fore they pray the judgment of the court. | ian theforeſt. 


The plaintiff ſurrejoins, that notwithſtanding any thing al- Surrejoinder 
ledged by the defendants in their rejoinder, he ought not to be of the plaia- 


barred of his action, becauſe he ſays that the mare was lawfully = 


depaſturing in the foreſt in the manner which the-plaintiff has 
before alledged ; without this, that the mare was wrongfully and Traverſe 
unlawfully in the foreſt of Waltham, eating up, treading down, 2. hoc 


that the mare 


and conſuming the graſs, and doing the damage there, in man- „n wrong- 


ner and form as the defendants in their rejoinder have alledged ; fully and un- 


and this he is ready to verify: wherefore. (as before). he prays — 


judgment and his damages. g. 


The defendants by their rebutter take iſſue on the traverſe, Rebutter 
that the mare was wrongfully and unlawfully in the foreſt, eat- the uus. 
ing up, treading down, depaſturing, ſpoiling, and conſuming erte. 
the graſs there growing, in manner and form as the defendants 
have in their rejoinder alledged ; and conclude to the country, 


The plaintiff does not join iſſue to the country, knowing very 
well that if ſuch an iſſue had gone to a jury, and they had found 
a verdict one way or other, it would have been a miltrial, as it 
refers a matter of law to the lay gents ; and therefore (to pre- Demurrer. 
vent delay, which muſt otherwiſe have happened) the plaintiff Joinder in 
demurred, and the defendants have joined in demurrer, * 


This is a ſtate of the pleadings fo far as they concern the pre- Counſe! for 
ſent iſſue in law before the court; and although it muſt be ad- lauft 
| mitted that the plaintiff's ſurrejoinder is bad, as it traverſes a 
matter of law, yet if it can be ſhewn that the defendants' refoinder 
' is likewiſe bad, then the plaintiff muſt have judgment, uuleſs it 
Vor. II. ol can 
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can be ſhewn on the other ſide that the declaration or the replica- 
tion are bad; for it is an eſtabliſhed rule, that whoever makes 
the firſt fault in pleading ſhall have judgment againſt him. 


This rule being premiſed, the principal point frſt inſiſted upon 
for the plaintiff is, that the rejoinder of the defendants is a de- 
parture from their plea, and therefore bad; and if it be neceſſary, 
ſhall further ſhew that it is bad upon the merits in point of law. 


„A departure in pleading is, when a man quits or departs from 
one defence which he has firſt made, and has recourſe to an- 
other; it is when his ſecond plea contains matter not purſuant to 
his firſt plea, and which does not ſupport and fortify it. Co. 
Lit. 304. a. ; | 


One good reaſon why a departure in pleading is never allowed 
is, becauſe records would by ſuch manner of pleading be ſpun 
out into endleſs prolixity ;. for if it were to be allowed, then he 
who has departed from and relinquiſhed his firſt plea or defence, 
might reſort to a ſecond, third, fourth, or fortieth defence ; 
pleading in this manner would become infinite: he who has a 

ad cauſe would never be brought to an iſſue, nor could he who 
has a good one ever obtain juſtice, the end of his fuit. Other 
reaſons might be given why a departure in pleading is never al- 
lowed, but this alone is ſuffcicnt. 


Having ſhewn what is a departure, and why it is bad in plead- 
ing, it ſhall now be my endeavour to ſhew that the defendants 
have in their rejoinder departed from thcir firſt defence made by 


their plea. 


The defendants in their plea juſtify the taking and impounding. 
the mare, doing damage to the king, the owner of the ſeil of 
Weltham foreſt, which is a private treſpaſs : but they have de- 

arted from that defence and reſorted to another; that is, they 
ay in their rejoinder that the mare was fick and II of a catching 


infectious diſtemper called the mange, and of other infectious 


diſtempers, and being ſo ſick, ill, and diſtempered, was wrong- 


fully and unlawfully in the foreſt eating up the graſs and doing 


damage; this is not a private treſpaſs, but is an offence of a 
public nature, is a common nuſance, and puniſhable as ſuch, as 
appears by the „at. 32 H. 8. c. 13. , 11. whereby it is enacted, 
« That no perſon or perſons after Michaelmat then next ſhall 
« have or put to paſture any horſe, gelding, or mare jnfe& with 
« ſcab or mange, in, to, or upon any foreſts, chaces, moors, 
« marſhes, heaths, commons, waſte grounds, or common fields, 
«« upon pain to forfeit for every horſe, gelding, or mare, /o inſect, 
« -paſturing in any of the ſaid grounds, ten ſhillings; which 
« offence ſhall be inquirable and preſentable before the ſteward 

8 g 4 R 
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F* on every leet, as other common annoyances be; and the for- 
5 feiture therefore to be to the lord of the fame leet where the 
% ſaid offences ſhall be preſented,” R | 


Again; the defendants by their plea directly and poſitively : 
afirm the mare was diſtrained and impounded, beeauſe ſhe was 
doing damage to the king, by eating up, treading down, and con- 
ſuming the graſs growing upon his freehold 3 but lu their re- 
joinder they do not affirm any ſuch thing, they only ſay the mare 
was mangy, and being ſo, was doing damage there ; 123 — 
To whom ?—Not to the king, or his freehold, they have not 
ſaid ſo but would have the court conclude by way of argument 
or inference that this wag a private treſpaſs on the king's freehold, 
and not a public nuſance or common annoyance; this being an 
argumentative rejoinder as well as different from the plea is 
bad, for that matters of fact ought to be certainly and poſitively - 
alledged in pleadings, and are not to be made out to the court 
by argument or inference. | 


A departure in pleading is ſo very well underſtood, that it 
would be impertinent to cite caſes; if the court ſhould be of 
opinion that this is a departure, it will not be neceſſary for me 
to ſay any thing more at preſent, or to ſhew that the rejoinder 
is alſo bad in other points of law; but if the court ſhould incline” - 
to think this is not a departure, after they have heard my brother, 
then 1 ſhall beg leave to be at liberty further to ſhew that the pleg ' 
is in other reſpects ill pleaded and bad in point of ax. 


Counſel for the defendants—Notwithſtanding what has been 
inſiſted upon on the other fide, I ſhall ſhew that the rejorrider is 
not a departure from the plea, but diſcloſes new matter in for- 
tification thereof; that the mare was infected with the mange, 
and conſequently the plaintiff, though he had a right of common, 
was a treſpaſſer ab :nitio, from the time he put her into the foreſt, ' 
A right of common for cattle, is no more than a profit apprendre 
in aliens ſol, a liberty for a man to take the graſs by the mouths 
of his beaſts, not by beaſts that are nox commonable, not by 
mangy and infected beaſts, not by the moyths of pigs not rung, 
fic utere tuo ut aliens non ledas, every man muſt ſo uſe his own. 
as not to injure another. Will the other fide venture to ſay that 
if a man, who has a right of common upon my ſoil for horſes, 
mares, or geldings, puts into it mad, wild horſes, which bite, 
{trike, and. deſtroy every creature they come near; that theſe 
are commonable cattle, and that I cannot take and drive them to 
a pound overt as damage · feaſant ? "1 


It was determined in the King's Bench, that put upon g 
common without being rung may be diſtrained damage-fraſant, 3 
fertieri you may diſtrain a „ the cake Dry Kenedin hf 


- 
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and Knight, which was determined in Michaelmas term in the 
twenty-third year of his preſent majeſty, a note whereof I took 
with my own hand: it was an action of treſpaſs for taking and 
impounding the plaintiff's pigs ; the defendant juſtified for da- 
mage-feaſant, as in the caſe now at bar; the plaintiff replied, and 
preſeribed for a right of common exactly like the preſcription 
in the preſent caſe ; the defendant rejoined by alledging the pigs 
ought to be rung before they were turned on to the common, 
Which they were not, and ſo were treſpaſſers; to this rejoinder 
the plaintiff demurred, and the defendant joined in demurrer 
this was held to be a good rejoinder, and not a departure, and 
judgment was given for the defendant; and the plaintiff's pigs 
not being rung, the court held he was a treſpaſſer; and Mr, 
1 | | Juſtice Denniſon ſaid, and the reſt of the court agreed, that no 
1» man need to alledge more in his plea at firſt than what amounts 
i prima facie to a ſufficient anſwer to the declaration, 


- - . — — * - 
— — — j— —— ——Z—= - 


1S | Lord Chief Juſtice—T have heard enough to convince me 
18 there are faults in the pleadings on both ſides; each fide ſhall 
1 amend without payment of colts. 


. Counſel for plaintiff— My lord, I do not deſire to amend any 
| tittle of the pleadings on my ſide, for (with deference to the 
| court) the queſtion is not, Whether there are faults in the plead- 
ings on both ſides ? but who made the firlt fault? for it is an 
eſtabliſhed rule in pleading, that whoever makes the firſt fault 
ſhall have judgment againſt him; and this is ſo univerſally true, 
that a ſingle cafe to the contrary cannot be ſhewn ; beſides, 
eyery one knows that nothing is more common (among good 
pleaders) than to give a frivolous anſwer to a bad plea (which 
deſerves no better). Beſides, this I ſhall ſhew the court, that 
the caſe of Kenchin and Knight, cited by my brother, has been 
miſ· ſtated by him, by miſtake, (I am ſure,) without any deſign 
to miſlcad. | 


Lord Chief Juſtice to the plaintiff's counſel—If you inſiſt 
upon replying, to be ſure we will hear you; ſo go on 


| Counſel for the plaintiF—Your lordſhip being ſo good to 
hear me in reply, it ſhall be my endeavour to give an anſwer 
to what my brother has inſiſted upon as law, and to the caſe he 
has cited, 


I ſhall begin with this caſe, which, if I am not very much 
miſtaken, he has not ſtated rightly, He has inſiſted that the 
rejoinder in the caſe at bar is not a departure, but diſcloſes new 

1 matter purſuant to the plea; and, to prove this, has cited a note 
[| | of Kenchin and Knight, which he took with his own hand. pc 
iF brother indeed is a very good note-taker, but in this particular = 
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he has not been ſo accurate as he generally is; unleſs I have 
much miſtaken it. 


* The caſe of Kenchin and Knight, according to my own note 
of it, was argued twice in the King's Bench; the laſt argument 
was in Michaelmas term, in the 23d year of his preſent majeſty, 
by rwo of the (then) moſt learned gentlemen at the bar, Mr. 
Ferd for the plaintiff, and Mr. Henley (the preſent Lord Keeper 
of the Great Seal) for the defendant; and upon that argument, 
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is entered of 
Hilaryterm, 
22 Geo. 2. 
B. R. 

Roll. 179. 


the court gave judgment without taking further time: it was an 


action of treſpaſs guare clauſum fregit, for ſeveral treſpaſſes, but 
the only treſpaſs then in queſtion was for the defendant's putting, 
in his beine into the plaintiff's cloſe. The defendant pleaded a 
cuſtom, that all the tenants and occupiers of certain ancient meſ- 
ſuages in the tithing of Woodmancott in Hampſhire had a right of 
common in the place where the'treſpaſs was ſuppoſed to be done, 
as belonging to the ſame, for all their cattle and ſwine /evant' and 
couchant on thoſe meſſuages, and under that cuſtom the defendant 
| juſtified the putting his ſwine into the plaintiff's cloſe, The 
plaintiff replied, and admitted the cuſtom in the very words it 
was alledged in the plea, ſo far as the defendant had pleaded it; 
but then the plaintiff went on farther, and alledged that there 
was another cuſtom beſides, and that was, „ hat the tenants 
« and occupiers in Woodmancott have been uſed and accuſtomed 
« time out of mind to ring, and of right ought to ring their 
« ſwine /o put upon the common, to prevent their rooting up the 
* ſoil; and that the defendant put his ſwine into the common 
* without ringing them, and therefore the plaintiff alledged he 
« was a treſpaſſer.“ To this replication the defendant Knight 
demurred generally, and the plaintiff joined in demurrer. This 
is a true ſtate of the record of Kenchin and Knight, ſo far as it 
relates to the treſpaſs by the ſwine, which was the only matter in 


debate, 


The principal obje ion in the caſe was made to the replica- 
tion. Mr. Henley inſiſted it was bad, becauſe the plaintiff had 
therein ſet out a diflerent cuſtom from that which was alledged 


by the defendant in his plea, without traverſing that finſt cuſlom 


pleaded, which, he ſaid, tended to make pleadings endleſs ; and 
cited many caſes for his purpoſe, not now neceflary to mention. 
But the court ndtwithſtanding gave judgment for the plaintiff. 
- Ld. C. J. Lee ſaid, „That (generally ſpeaking it is true) when 
« a particular cuſtom is pleaded, another cuſtom repugnant to 
« jt cannot be replied without traverſing the cuſtom (inſiſted 
tc upon) in the plea; for if it were otherwiſe, pleadings would 
ce run out to an infinite length; but that is not the caſe, (ſaid 
c he,) for the plaintiff in his replication admits the cuſtom in the 
tc mo ſo far as it goes, and then ſays there is another thing to 
cc 


done, (which is very conſiſtent with the cuſtom alledged 
H 3 Cm 
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« in the plea,) and that is, you muſt ring your ſwine, and you 
« have not done ſo, therefore you are a treſpaſſer. This is not 
« different from, but only a qualification of the cuſtom in the 
« plea, and reduces the merits of the cauſe to one ſingle point, 


& the true end of good pleading.” 


The other three judges, Fright, Denniſen, and Feſter, gave 
their opinions to the ſame effect. Mr, Juſtice #2/er (indeed) at 
firſt doubted; but at length he ſaid he conſidered the cuſtom in 
the replication as another cuſtom conſiſtent with that in the plea, 
and agreed with the reſt of the court, that judgment ſhould be 
given for the plaintiff, and /o it was. 


This is the true ſtate of the caſe of Kenchin and Knight, and is 
not. at all like the caſe at bar. My brother cited it to prove that 
it was lawful to diſtrain ſwine damage. fraſant upon a common 
(that were commonable cattle by the cuſtom of the place) doing 
damage, if they were not rung, and that the rejoinder was not a 
departure; and taking his ſtate of the caſe to be right, would 
induce the court ta think it extremely like the preſent caſe ; for 
(ſays my brother) though I admit you — a right of common for 
your mare, yet if ſhe is mangy ſhe is not commonable, and you 
are a treſpaſſer againſt the owner of the ſoil, juſt as the owner of 
the ſwine in the caſe cited was, becauſe he put them upon the 
eommon without ringing them; and therefore the mare has 
been legally diſtrained, becauſe ſhe was doing damage by being 
mangy. | 


With great deference to the court, if the caſe cited was really 
as my brother has ſtated it, yet it differs much from the caſe at 
bar; for the caſe cited depended entirely on the particular cuſtom 
of the place in which, &c., and on the circumſtance of ringing 


the ſwine, which were not commonable unleſs they were rung; 


but the caſe at bar depends upon the general law of the kingdom 
with reſpect to common of palture, and is touching cattle com- 
monable of common right; a {wine unrung roots up the ground, 
and ſo does real damage to the owner of the ſoil; a mangy mare 
does no hurt to the owner of the ſoil. 


It is very ſtrange that my brother and I ſhould giffer totally in 
the ſtate of this caſe of Kenehin and Knight, ff; there is not a 
fingle tittle of it we agree in. My brother ſays it was an action 
for taking and impounding the plaintiff's ſwine ; I ſay it was treſ- 
paſs guare clauſum fregit, and that they were the defendant's 
fwine . he ſays, the defendant Knight juſtified taking the ſwine of 
the plaintiff damagesfeaſant ; I ſay, there was not a word about 
damage-feaſant, but that the defendant juſtified putting in his 
ſwine into the plaintiff's cloſe under a cuſtom of right of com- 
mon for his ſwine. My brother ſays, the court gave * 
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for the defendant, (which indeed muſt have been fo, if his ſtate 
of the caſe be right,) but I ſay, judgment was given for the 
plaintiff; and to prove the truth of what I vay, I have a copy of 
the record of Kenchin and Knight : this caſe was cited to ſhew, 
that under certain circumſtances commonable cattle may be diſ- 
trained damage-feaſant on a common where they have a right to 
be put, which it by no means proves, becauſe there is not one 


word of a diſtreſs dumage-feaſant in the record of Kenchin and 


Knight, nor was there one word ſaid in it about a depatture. 


J have now done with my brother's caſe, and if it was as he 
ſtates it, yet, with great deference to the court, and my brothet's 
pardon, it is not appoſite to the queſtion now before the court, 
which is, Whether the plaintiff, who confeſſedly has a right of 
commons for his mare in Waltham foreſt all the year, except in 
the fence-month, .can be a treſpaſſer in point of law for putting 
his mare at a proper ſeaſon upon the foreit, merely by her be- 
coming mangy afterward ? for unleſs this, in point of law, be z 

rivate treſpaſs againſt the owner of the ſoil, the mare could not 
be legally diſtrained damagegfeaſant; and therefore whether the 
rejoinder be a departure or not, yet it is bad upon the merits in 
point of law. 


The plaintiff's right of common for a mare is not denied, and 
therefore mult be conſidered as admitted, It is not alledged in any 
part of this record at bar, that the mare was mangy at the time 
ſhe was put upon the foreſt; nor does it appear that, after ſhe 


became mangy, the plaintiff had any notice thereof before the” 


was diſtrained and impounded, and the court will not preſume 
any man guilty of an offence which is neither alledged nor proved 
againſt him: the mare might be ſqund when ſhe was firſt put 
into the foreſt, and might catch the diſtemper here of other 


cattle, for any thing that appears to the contrary, 


In further ſupport of what I before ſaid, that a diſtreſs for 
damage-feaſant as ſet forth in the plea, and ſuch a diſtreſs as is in 
the rejoinder (if any ſuch can be legally made) are very different: 
a diſtreſs for damage-feaſant is by the common law or cuſtom of 


the whole realm, as appears in Fleta, lib. 2. cap. 47. ſec. 28. 


fe. 101, where it is ſaid, if he who takes and impounds cattle 
has an action brought againſt him, he may ſay by way of plea or 
defence that he took the beaſts juſtly, gi invent? ills in domi 
te nico ſuo & ſecundum legem & conſuetudines regni imparcavit illa 
ic donec dampmum ſuum flor 


feaſant is confined fingly to a private trefpaſs, and cannot be 
made for any other cauſe or offence whatever; and the law is 
very ſtrict with reſpect to this kind of diſtreſs, for however rea- 
ſonable it may be, that the owner of the land may defend his 
property by taking or impounding the cattle or thing doing the 

H 4 | treſpaſs, 


it emandatum ;” ſo that diſtriſi damage. / 
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treſpaſs, until ſatisfaction in damages be made, yet if the cattle 
are but gone one inch from (off) his land when he ſeizes them, 
he becomes a wrong-doer; they muſt be infra dominium ſuum 
when be takes them; and this kind of diſtreſs can be only for a 


_ treſpaſs upon private property or poſſeſſion. But what is the 


diſtreſs pleaded in the rejoinder ? it is not for a private treſpaſs, 
but for a public nuſance; it is not for a ſingle particular treſpaſs 
done to the owner of the ſoil alone, but for a common annoyance 
to all the commoners upon Waltham foreſt, and if (in any part 
of the kingdom) a diſtreſs for this kind of nuſance or annoyance 
can be lawful, it can only be ſo under ſome particular cuſtom 
of the place, and not by the common law, or general cuſtom of 
the realm ; and therefore if any ſuch cuſtom or law of the foreſt 
exiſts, it ought to have been pleaded, otherwiſe the court can 
take no notice of it : the foreſt law is not the general law of the 
land, and the king's courts here are not bound to take notice of it, 


unleſs it be pleaded. 


The offence in the rejoinder is declared by the fat. 32 H. 8. 
(as mentioned before) to be a common annoyance, and is preſent- 
able and fineable in the leet, that is the proper r and with 
great deference there is no other, No action of treſpaſs in this 
caſe will lie for the lord or any one commoner z for if one may 
have an action, a thouſand commoners may, and this would be 
inconvenient, and create an infinite number of ſuits. I rely upon 
this, that where an action of treſpaſs vi & armis will not lie, a 
diſtreſs for damage-ſeaſant cannot be made. Whether a com- 
moner may not have an action of zreſþaſs upon the caſe, is another 
conſideration; it is ſuſficient for my purpoſe if he cannot have 
treſpaſs vi & armis, for if he cannot, neither can he diſtrain for 


damage-feaſant. 3 


T have now done, and ſubmit it with great deference to the 
court, that the defendant's rejoinder is a departure, as it contains 
matter very different from 2het iuſiſted upon in the plea in bar, 
and that it does not ſupport or fortity the fame; or if the court 
ſhall be of opinion that it is not a departure, I apprehend it is bad 
upon the merits in point of law, for that it is no where alledged 
in this record that the mare was mangy at the time when ſhe was 
put into the foreſt, or that the plaintiff ever had notice that ſhe 


was mangy before ſhe was diſtrained; and for any thing that 


appears to the contrary, ſhe was very ſound and well when firſt 
put into the foreſt, and might here catch the diſtemper from the 
cattle of the defendants themſelves ; and for theſe reaſons I pray 


judgment for the plaintiff, 


14 C: J. to plaintiff's counſel —Will you be content to take 
40 5. colts, and let the defendants amend their pleadings ? 


Plaintiff 's 
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Plaintiff's counſel-I have no authority to conſent, and hum- 
bly pray your lordſhip's judgment; or if the court thinks the de- 
fendants ought to have leave to amend their pleadings, I am 
willing to conſent they ſhalt amend them, upon paying the plain- 
tiff his coſts, to be taxed by the prothonotary. = 


C. J.—If you will not conſent to take 405. coſts, the cauſe 
muſt ſtand oyer for further conſideration, 


Then the clerk to plaintiff's attorney being in court, ſtood up, 
and ſaid, that rather than his maſter could conſent to take 40. 
coſts, or the cauſe be further delayed, he ſhould defire the cofts 
might attend the final event of the cauſe, and defired the plain- 
tiff's counſel to conſent that the defendants might amend their 
pleadings, and the coſts abide the end of the ſuit. 


+ Afterwards the defendants (by conſent that the coſts already 
incurred ſhould attend the event of the cauſe) withdrew all their 
2 being convinced at length, that they were all bad from 
ginning to end; and pleaded a cuſtom of the foreſt for ſeizing 
and impounding mangy cattle being thereon ; and alledged that 
the plaintiff's mare was mangy when ſhe was put into the foreſt, 
and juſtified the impounding her under the cuſtom ; the plain- 
tiff replied, that the mare was ſound and well, and not labouring 
under any catching or infectious diſtemper whatſoever ; and tra- 
verſed without this, that the mare at the time when, &c. was ſick 
. and ill of, and labouring under a catching and infectious diſtem- 
per called the mange, as the defendants have alledged in their 
plea; and thereupon ifſue was joined, and tried at the aſſizes for 
Eſſex, when a verdict was found for the plaintiff, and he had 
judgment for his damages, and all his coſts at laſt, | 


% 


Whitworth qui tam, &c. verſus The Hundred of 
| Grimſhoe. C. B. 


Coole. 
Norfolk, THE men inhabiting the hundred of Grim/hoe in the Declaration 


to wit. ſaid county were attached to anſwer as well to our in hue and 
lord the now king as to 7h Whitworth, in a plea of treſpaſs and 
contempt, againſt the form of the ſtatute of hue and cry in ſuch 
caſe made and provided, and fo forth; and whereupon the ſaid 
2 who ſues as well for our ſaid lord the king as for himſelf, 

y Fohn Mayer his attorney complains, that two certain malefac- 
tors, to the ſaid John Whitworth unknown, on the 14th day of 
February in the year of our Lord 1759, in the king's highway, to 
wit, at the pariſh of Hockwold with Wilton in the ſaid hundred of 


Grimſboe 
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Grimſbor in the ſaid mens Norfolk, with force and arms aſ- 
ſaulted him the ſaid John Whitworth, and feloniouſly took and 
carried away from the ſaid 7h Whitworth the tnonies of the 
ſaid John Whitworth to the value of 827. 125. d., and alſo three 
canvas purſes of the value of one ſhilling, and one filver watch 
of the yalue of five pounds, of the proper goods and effects of 
the ſaid John Whitworth then and there found, againſt the peace 
of our ſaid lord the king; and the ſaid Jabn Whitworth imme» - 
diately after the ſaid felony and robbery was committed, to wit, 
on the ſame day and year at the village of Methweld in the hun- 
dred aforcfaid, near to the plate where the ſaid robbery was 
committed, made hue and cry of the ſaid robbery, and gave notice 
thereof to the inhabitants of Methwold aforeſaid, and alſo with 
as much convenient ſpeed as might be after the ſaid robbery was 


committed, to wit, on the ſame day and year, at Fe/twell within 


the hundred aforeſaid, and near to the place where the ſaid rob- 
bery was committed, gave notice thereof to Ambroſe Whiteman, 
then a conſtable of Fe/twell aforeſaid; and in the ſaid notice ſo 
given to the ſaid conſtable deſcribed, as far as the nature and cir» 


cumſtances of the caſe did admit, the ſaid felons and the time 


and place of the ſaid robbery, and alſo within the ſpace of twenty 


days next after the ſaid robbery was committed, to wit, on the 


24th day of February in the year aforeſaid, cauſed public notice 
thereof to be given in the London Gazette, and therein deſcribed, 
as far as the nature and circumſtances of the caſe did admit, the 
faid felons, and the time and place of the ſaid robbery, together 
with the ſaid money, goods, and effects wherecf the ſaid John 
Whitworth was ſo robbed. as aforeſaid ; and afterwards and be- 
fore the day of the ifſuing of the original writ of him the ſaid 

n Whitworth, to wit, on the 25th day of May in the year 
aforeſaid, he the ſaid John M Hit worth went before William Ward, 
deputy to George Greene, filazer of the ſaid county of Norfolk, 
and entered into a bond to 7ehr Stallon and John Froft, then 
high conſtables of the hundred of Grimſboe aforeſaid, in the penal 
ſum of x00/., with two ſuſſicient ſureties, to wit, John Booth and 
William Witldman, approved by the ſaid William Ward; with con- 
dition for ſecuring to the ſaid high conſtables the due payment of 
their coſts after the fame ſhould be taxed by the proper officer, 
in caſe that he the ſaid Jabn Whitworth ſhould happen to be 


nonſuited, or ſhould diſcontinue his action in this behalf, or in 


caſe that judgment ſhould be thereon' given againſt him on de- 
murrer, or that a verdict ſhould be given againſt him thereon, 
according to the direction of the ſtatute in ſuch caſe lately made 


and provided: and the ſaid Job: Whitxvorth after the ſaid felony 


and robbery was committed, and within twenty days next before 
the day of the iſſuing of the ſaid original writ of him the ſaid 
Jobn Whitworth, to wit, upon the 16th day of May in the 
ſame year, was examined upon his corporal oath before _— 

8 aylor 
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Taylor eſq. then one of the juſtices of our lord the king, aſſigned 
to keep the peace of our ſaid lord the king in and for the ſaid 
county, inhabiting near unto the ſaid hundred of Grimſbas, ac- 
cording to the form of.the ſtatute in ſuch caſe made and provid- 
ed; and the ſaid Fohn Whitworth upon his gath then ſaid, that 
that he did not know either of the ſaid perſons who committed 
the ſaid robbery, and 40 days and upwards have paſſed (ince the 
ſaid robbery was committed, and the ſaid public notice thereof 
given in the ſaid London Caeile, and before the iſſuing of the ſaid 
original writ, yet the ſaid men inhabiting within the ſaid hundred 
of Grimſboe, have not hitherto made amerds to the ſaid John 
Whitworth for the ſaid robbery, nor have taken the bodies ot the 
ſaid felons, nor the body of either of them, nor have they hither- 
to anſwered for the bodies of them, or the body of either of them, 
but have permitted the ſaid felons to eſcape, in contempt of our 
ſaid lord the king, and to the great damage of him the ſaid 7% 
Whitworth, and againſt the form of the ſtatute in ſuch caſe made 
and provided; and alſo that afterwards, to wit, on the day and 

ear firſt aboveſaid, two other maleſactors, to the ſaid John 
I bitroorth unknown, in the king's highway at the ſaid parith of 
Hochwold with Wilton within the ſaid hundred of Grimſboe in the 
ſaid county of Nerfoll, with force and arms aſſaulted him the 
ſaid John Whitworth, and feloniouſly tock and carried away from 
the ſaid John Whitworth other monies of the ſaid ahn Whitworth 
to the value of 82/. 125. 9d., and alſo other three canvas purſes 
of the value of one ſhilling, and one other ſilver watch of the 
value of five pounds, of the proper goods and effects of the ſaid 


John Whitworth then and there ſound, againſt the peace of our 
aid lord the king; and the ſaid ahn Whitworth immediately 


after the ſelony and robbery laſt mentioned was committed, to 
wit, on the ſame day and year, at the village of Aerbævold in che 
hundred aforefaid, near to the place where the ſaid laſt- men- 
tioned robbery was committed; made hue and cry of the ſaid 
robbery, and gave notice thereof to the inhabitants of Methwold 
aforeſaid, and alſo with as much convenient ſpeed as might be 
aſter the ſaid laſt- mentioned robbery was committed, to wit, on 
the ſame day and year, at the town of Branden in the county of 
S. Fot, near to the ſaid hundred of * and near to the 
place where the faid laſt mentioned robbery was committed, 

ave notice thereof to Jahn Newton, then a conſtable of Brandon 
aforcſaid ; and in the ſaid notice ſo given to the ſaid conſtable 
deſcribed, as far as the nature and circumſtances of the caſe did 
admit, the ſaid laſt-mentioned felons, and the time and place of 
the ſaid laſt-mentioned robbery, and alſo within the ſpace of 
twenty days next after the ſaid lait-mentioned robbery was com- 


mitted, to wit, on the 24th day of February in the year aforeſaid, * 


cauſed public notice thereof to be given in the London Gazeti 
and therein defcribed, as far as the nature and circumſtances of 


the caſe did admit, the ſaid laſt- mentioned felons, and the time 


and 
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and place of the ſaid laſt- mentioned robbery, together with the 
ſaid laſt- mentioned money, goods, and effects whereof he the 
ſaid John Whitworth was fo robbed, as is laſt abovementioned 
and afterwards and before the day of the iſſuing of the original 
writ of him the ſaid John Whitworth, to wit, on the twenty-fifth 
day of May in the year aforeſaid, he the ſaid Fohn Whitworth 
went before William Ward, deputy to George Greene then filazer 
of the ſaid county of Norfelk, and entered into another bond to 
John Stallon and John Froſt, then high conſtables of the hundred 
of Grimſhoe aforeſaid, in the penal ſum of 100/., with two ſuffi- 
cient ſureties, to wit, John Booth and William Wildman, approved 
by the ſaid William Ward, with condition for ſecuring to the ſaid 
high conſtables the gue payment of their coſts, after the ſame 
ſhould be taxed by the proper officer, in caſe that he the ſaid ohn 
Whitworth ſhould happen to be nonſuited, or ſhould diſcontinue 
his action in this behalf, or in caſe that judgment ſhould be given 
againſt him on demurrer, or that a verdi& ſhould be given 
againſt him thereon, according to the direction of the ſtatute in 
ſuch caſes lately made and provided: and the ſaid John Whit- 
worth, after the ſaid laſt-mentioned felony and robbery was com- 
mitted, and within twenty days next before the day of the iſſuing 
of the ſaid original writ of him the ſaid John V hitworth, to wit, 
upon the 16th day of May in the ſame year, was examined upon 
his corporal oath before Andrew Taylor eſq. then one of the 


juſtices of our ſaid lord the king, aſſigned to keep the peace of 


our ſaid lord the king in and for the ſaid county of Norfolk, in- 
habiting near unto the ſaid hundred of Grimſboe, according to the 
form of the ſtatute in ſuch caſes made and provided; and the 
ſaid Fobn Whitworth upon his ſaid oath then Bid, that he did not 
know either of the ſaid perſons who committed the ſaid robbery 
laſt mentioned, and forty days and upwards have paſſed ſince the 


ſaid laſt- mentioned robbery was committed, and the ſaid public 


notice thereof given in the ſaid Landen Gazette, and before the 
iſſuing of the ſaid original writ, yet the ſaid men inhabiting with- 
in the ſaid hundred of Grimſboe have not hitherto made amends 
to the ſaid hn Whitworth for the ſaid laſt-mentioned robbery, 
nor have taken the bodies of the ſaid laſt-mentioned felons, nor 
the body of either of them, but have permitted the ſaid felons to 
eſcape, in contempt” of our ſaid lord the king, and to the great 
damage of him the ſaid John Whitworth, and againſt the form of 
the ſtatute in ſuch caſes made and provided, whereby the ſaid 
Jobn ſaith that he is injured, and hath aamage to the value 
of one hundred and fitty pounds; and thereupon he brings 
ſuit. g 


And the ſaid men inhabiting the hundred of Grimſboe afore- 
ſaid, by Robert Moxen their attorney, come and defend the force 
and injury when, c. and all contempt, and whatſoever, Sc. and 
ſay, that they are in nowiſe guilty of the premiſes above = to 

en 
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their charge, againſt the form of the ſaid ſtatutes, as the aforeſaid 
John Whitworth, who as well, Sc. above complains againſt 
them; and of this they put themſelves upon the country, and the 
ſaid John likewiſe. | . 


At the trial of this cauſe the following caſe was made for the 
Opinion of the court of Common Pleas. — a 


HILARY TERM, 
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Whitworth qui tam, &c. verſus The Hundred of 
Grimſhoe in Norfolk. C. B. _ 


N an action upon the ſtatures of hue and cry, wherein the Hus and cry. 
L plaintiff obtained a verdi for 85 J. 165, 2 damages and | | 

40s. colts at Norfo/k ſummer aſſizes 1759, on the iſſue tried 

before Mr. Juſtice Denniſon, ſubject to the opinion of the court 

ypon the following caſe, | 


Upon evidence it appeared that on the 13th of February 1759, Cale for the 
about half an hour after four o'clock in the afternoon, the plain- opinion of 
tiff ſet out on horſeback from Brandon in Suffolk for Weſt Wynch de court. 
near Lynn in Norfolk, and aſter having paſſed through Meeting, 

(a village about a mile from Brandon,) and gone about two miles 
beyond Weeting, he was ſtopped on the highway in the evening 
while it was light, about five o'clock, by two men on foot in 
ſailors' habits, unknown to plaintiff, who had large clubs in their 
hands, one of which men caught hold of plaintiff's horſe's bridle, 
and demanded his money; and on plaintiff's ſtriking him with 
the great end of his whip, he fell down with his arms entangled 
in the bridle, aud the horſe fell down, upon which the other 
man (being the talleſt) then knocked plaintiff off his horſe with 
a club, and gave him ſeveral blows on the head, which ſtuaned 
him for ſome time, and then the ſaid two men robbed him of 
821. 125. 9d. in money, conſiſting of 36s. pieces, moidores, 
half moidores, 18 4, pieces, guineas, and half guingas, in three 
F | canvas 
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canvas bags or purſes, and ſome looſe money amounting to 
3s. 6d. in ſilver, and ſome halfpence, and alſo of ſome other 
money as hereafter mentioned, and alſo of the ſaid three canvas 


bags or purſes, and a filver watch, the maker's name Clay, Lone 


den, but the number forgotten, and the point of the hour-hand 
was broke off, to which was affixed a black ribband and a watch 
key; that one of the ſaid three bags or purſes was a dpuble bag 
or purſe, and that part of the ſaid money was at one end of 
it, and that the other end was quite worn through, and had a 
hole in it; that one of the ſaid men was tall and luſty, had a 
brown woollen cap or bonnet on, and a blue jacket, was of a 
freſh complexion, had particular large red eye-brows, and full 
ruddy cheeks, by either of which plaintiff thinks he could have 
known him from any other perſon ; that the other was a middle 
ſized man, of a dark complexion, had on a narrow cut brimed 
hat bound round with black ferret, and a blue jacket; that the 

turned his horſe looſe, and went off towards Hockawold with Wil- 
for ; that he followed his horſe to Methepold Lodge, being about 
a mile from the place where the robbery was committed, and 


which is in the pariſh of Methauold, and about a mile from the 


town of Methwod in the road from Weeting to Weſt Wynch.; 
but being much bruiſed and weak through loſs of blood, he was 
half an hour in getting there ; and that at the ſaid lodge he gave 
notice to Thomas Hepworth, (who lived there, and who from the 
deſcription given by the plaintiff ſaid he had ſeen the robbers that 
day in the way to Brundon,) and to ſeveral other perſons then 
aſſembled there, of the ſaid robbery, and defired ſame of the 
faid perſons to purſue the robbers, but that nobody cared to go 
as the night was coming on z that thereupon the ſaid Thomas Hep- 
worth helped him to his horſe, and adviſed him to go to Meth- 
wold, (being then the neareſt village or town,) which is about 
a mile further on towards e Wynch, and get people to go after 
the robbers, but that the plaintiff knowing Mr. O/born Denton, ſen. 
of Weeting, whom he knew to be an actiye man, turned back and 
went to W eeting with OHorn Denton, jun. his ſon, and ſome 
other perfons who were at Methawold Lodge, but that Ofborn 
Denton, ſen. not being at home, he there called at two alehouſes, 
and told ſeveral people of the robbery, as ſet forth in the Ga- 
zctfe, 6 | 


That it appeared in evidence there were two conſtables in Weet- 
ing living near the road fide where plaintiff paſſed, but that he did 
not give any notice of the robbery to either of them, nor leave any 
notice thereof in writing at either of their houſes, but the plaintiff 
did not know nor had been informed that there were ſuch con- 
ſtables till after he arrived at Lyrn the day afterwards z that ftom 


Weeting he went immediately back to Brandon, the next pariſh to 


and about a mile from Meeting, and atrived there much diſordered 


with his wounds, loſs of blood, and fatigue, at the ow inn, 


etween 
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between 6 and 7 o'clock that night, and immediately told one 
John Hookham of the robbery, and ordered him to go and purſue 
the robbers, and take what method he could to apprehend them, at 
his expence ; that thereupon Hookham, with a ſoldier who was fur- 
niſhed with a horſe by plaintiff for that purpoſe, and who is now 
on duty in the army, went to Weeting, Wilten, Hockwold, and 
Feltwell, and ſearched about thoſe towns for the robbers, but 
could not find them; that when Hookham was at Feltwell, which 


is five miles from Brandon, and not before, he inquired for and 


told one Ambroſe Whiteman, the conſtable of that pariſh, of the 
robbery in the manner deſcribed in the Gazette, and alſo that im- 


mediately after plaintiff's arrival af Brandon, he ſent one John 


Brown, the hoſtler of the ſaid inn, for John Newton, one of the 
conſtables of Brandon, to inform him of the robbery; that the 


ſaid Brown went to the ſaid conſtable's houſe and called at the 


window, and aſked for the ſaid John Nuten; that a perſon, 


whom by the voice he took to be a woman from within the ſaid © 
houſe, aſked what he wanted with him, to which the ſaid Brown - 


anſwered, “I want to tell him that 7obn the drover, (who was 
© known to Newton,) has been robbed, and wants him” and 
thereupon the ſaid perſon within replied that the ſaid Newton 


was not at home; that the ſaid Brown returned and told plain- 


tiff that Newton the conſtable was not at home; that plaintiff 
did not inquire for any other conſtable of Branden, though there 


was another conſtable of that town, (one Secker,) but who had 
never acted in-his office, and the plaintiff was not informed of 


him till the next morning; that the plaintiff being that morning 


about ſeven o'clock, at the ſurgeon's who drefſed his wounds, 


Newton the conſtable came to him and told him that he had 
heard that the plaintiff had been robbed, and had ſent for him 


( Newton) the night before, and was ſorry he was not at home; 
that thereupon plaintiff gave Newton an account of the robbery - 


as in the Gazette: that that morning, in order to make out the 


exact ſum he was robbed of, he not being able to write or read, 
ſent for one Mr. John Brewſter to reckon up his money, (from 


his written accounts or marks,) and on ſuch reckoning he found 
that he had been robbed of 82/. 125, 9d.; but that two days 


afterwards, and before the notice in the Gazette, upon further 
recollection, plaintiff diſcovered that he had been robbed of. 


21. 165. in one parcel and 1/. 105. in another parcel, over and 
above the ſaid 82 J. 125, 9d,, which ſums were likewiſe con- 


tained in the ſaid three canvas bags. That it appeared further, 
both from the examination of the plaintiff and the evidence of 
the two conſtables of Weeting, that if notice on the night of the 


robbery had been given to them thereof, in order to make im» 


mediate purſuit after the robbers, and it had been known the 
robbers had intended to paſs the river, (as the robbers who were 
on foot made their way toward Hockewold'2oith Wilton, which 
village is ſo bounded by a river that it could not eafily be got 
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over but by a ferry, ) there was great probability that the rob- 


bers might have been taken that night. 


That the plaintiff on the 24th of the ſame February publiſhed 
an account of the . robbery in the London Gazette, in the words 
and figures following: „ Notice. is hereby given purſuant to an 


act of parliament made in the 8th year of the reign of his 
C prefent Majeſty. King George the Second, intitled, An act 
* for the amendment of the law relating to aQtions on the ſta- 


e tute of hue and cry, That Fohn I hitworth of the — of 
« Met Wynch in the county.of Norfolk, drover, on Tugſday the 


„ 13th day of this inſtant, February 1759, about five of the 
e clock in the afternoon of the ſame day, on the king's highway 
leading from Meeting to Methwo!idin the ſaid county, between 


„the 82d and 83d mile ſtones in the high road leading from 
London to Lynn in the hundred of Grimſboe in the pariſh of 
« _ Hockwold with Wilton, or Feltwell, (but the ſaid Jobn rather 
ic thinks it in the pariſh of Feltwell, being ſo lately informed.) 
« in the ſaid county of Norfolk, was aſſaulted, wounded, ſtopped, 


% and robbed by two men on foot — to the ſaid John 


« Whitworth, in ſailors' dreſſes, one whereof was a tall luſty 
& man of a freſh complexion, had a brown woollen cap or bon- 


dc net on, and a blue jacket; and the other a middle-fized man 


of a dark complexion, wearing a ſmall brimed hat and a blue 
6 Jacket, who took from the ſaid John Whitworth 821. 125. 9d. 
« in money, molt part whereof was in guineas, the reſt in Por- 
* tugal pieces, ſome ſilver, and ſome halfpence, and three can- 
vas bags or purſes, in Whieh was contained all the ſaid money 
« except ſome filver and halfpence, which were looſe in his 


_ pocket, and alſo a ſilver watch, the maker's name Clay, Lon- 


2 


4 gon, to the beſt of the ſaid Jobn Whitworth's remembrance, 


«number forgot, but the point of the hour-hand was broken 


off, with a black zibband-and the. watch key, and then they 


1 made off towards Heockwold 9with Milton aforeſaid towards 
« London, and by the deſcription the ſaid Fobn Whitworth re- 


=o rived emen by e —— they went for London,” 


24 


The hint 0 as . 2. heed, od 3 bis 


. waction withia alie time limited by: > and-nonther of mu 
"AE ſiace been n 715111 N 


wi wa * 12 I 1 . 


The queſtions reſerved fo the confderaion of the court are, 


_ > Iſl; Whetherthere was ſufficient. notice given of thisrobbery 


to enable phintf to maintain his action? 


'- 2d, Whether the perſons who committed the robbery, and 
the money. and things of which the — was robbed, 
were ſuſſigientiy n in the Gazetie - = ** 
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This caſe was argued in this term by Hewitt the King's Ser- 
jeant for the plaintiff, and Serjeant Fgfer for the defendants. 


1. It was inſiſted for the plaintiff, that conſidering the miſer- 
able ſituation he was in, after the robbery, he, with as much 
convenient ſpeed as might be, gave notice of the robbery, both 
to the inhabitants of a village near the place- where the rob 
was committed, and alſo to a conſtable of the hundred of Grim- 
hee, according to the ſtatutes of 27 Eliz. c. 13. f 11. and of 
the 8 Geo. 2. c. 16. . 1- And to ſhew what notice was ſuffi. 
cient for plaintiff to ground his action upon, were cited 4 Leon. 
18, 19. pl. 63. Ney 155, 156. March to, p. 28. 2 Sid. 45. 
1 Show: 94. And to ſhew what is a good notice within the 
fat. 8 Geo. 2. c. 16. cited 2 Stra. 1170. 2dly, It was argued 
for the plaintiff, that the felons, the time, place, and the goods 
and effects, were ſufficiently deſcribed in the Gazette. 


For the defendant it was inſiſted, that the whole ſum whereof 
the defendant was robbed was not mentioned in the Gazette ; 
and 2dly, that a very material deſcription of one of the robbers 
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whoſe eye-brows were ſworn to be red (on the trial) was not 


taken notice of in the Gazette, which was much inſiſted upon 
by Serjeant Fofter as moſt material for the defendant; and of 
=_ opinion was the court, and gave judgment for the de- 
endant, | | 


Sandford verſus Rogers, Eſq. C. B. 


T* was an action upon the caſe upon promiſes. The de- 
fendant pleaded a recovery in B. R. ia bar; the plaintiff 
replied nul tie! record & hoc paratus eſt verificare, &c.; the defend- 
ant demurred, and ſhewed for ſpecial cauſe that the averment 
in the replication was ill, 8 | 


Poaie for the defendant infiſted, that when the plaintiff had 
replied nul tiel record there was a complete ifſue joined, and that 
it ought to have concluded with giving a day to the defendant to 
produce the record, and not with an averment, and this being 
ſhewn for cauſe of demurrer, the replication is bad ; and to prove 
this, cited 1 Barnes 240. and * Practice in C. B. 56. as 
directly in point; and ſaid, that unneceſſary prolixity in plead- 
ings was to be diſcountenanced ; that this was the ſame thing 


Nul tiel re- 
is re- 
plied to a 
plea of reco - 
very in B. R. 
and con- 
cludes with 


an aver- 
ment, and 


in effect as if a defendant was to plead the general iſſue, and con- 


clude with an averment inſtead of going to the country. 


Hewitt for the plaintiff The law of pleading is to be deter- 
mined by precedents, and therefore I have looked into the books 
of entries which maſt govern, or the rules of pleading will be at 

Vo. II. 1 "+" 
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Words. 


2 Sho. . 
Skin. * 


plaintiff) /et the houſe on fire (meaning 
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ſea. In Eilhy's Entries, fol. J. 182. 393. 404. 473. 498. the plea 
or replication of nul tiel recard is concluded with an averment ; 
ſo is 2 Lutw. 945. and the precedents are uniformly ſo, where 
the record pleaded is of another court; but where it is of a re- 
cord of the ſame court, I do own there are ſome precedents 
where the concluſion is to the record, and not with an averment. 
1 £9. Raym. 550. Cremer v. Wickett, Carthew 517. S. C.; and 
vide Carth. 517. Dyer 227, 228. 3 Lev. 243. 2 Salk. 566. 
Moor v. the Bail of Garrett. Hence it appears that the precedents 
are in favour of the concluſion with an averment when the record 
pleaded is of another court. Nota; The caſe in Cooke's book 
does not fay whether the record pleaded was of this or another 


court; and in anſwer to 1 Barnes 240. he cited Comyns 533. 


Newbury v. Strudwick, 


Poole in reply—Many precedents have been cited which are 
certainly ſo as my brother Hewitt has ſaid ; but ſurely there are 
an infimte number of precedents in the books which at this time 
would be held very ill, as in trover a variety of ſpecial pleas may 
be found which now would be very bad, and held to amount to 
the general iſſue : what I rely upon is, that there was a com- 
plete ifſue without any rejoinder. 


The court [ab/ente C. J.) were of opinion that the replication 
was very well, eſpecially as this was a record of another court z 
and ſeemed to think that either way was well enough. 


Judgment for the plaintiff, 
PI K 


Tindall ver/zus Moore. C. B. 


TH was an action of ſlander upon ſeveral ſets of words 

ſpoke by the defendant of the plaintiff; verdict for the 
plaintiff apon the firſt and fifth ſets of words, damages 405. 
The firſt ſet were theſe, That rogue Fo. Tindall (meaning the 
plaintiff) that ſet the houſe on fire (meaning the ſummer-houſe 
that was burnt, in the occupation of one Mr. Czzton) ; and if any 
body will give me charge of him, I will carry him to New Priſon, 
The fifth ſet of words were theſe : Pla Tindall (meaning the 
e ſame houſe). 


It was now moved in arreſt of judgment that tlie latter ſet of 
words were not actionable, for that every count in a declaration 
is a ſubſtantive count, and the innuendo (meaning the ſame houſe) 
— not relate to the ſummer- houſe mentioned in the firſt ſet of 
Words. ä 


Per 
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Per curiam— Although the latter ſet of words be not of them- 
ſelves actionable, yet they ſhall have relation to the former ſet ; 
and we muſt take them to have been ſpoken malicioufly, as the 
jury have found for the plaintiff, 


Judgment for 


plaintiff, Davy for the defendant, Nares for 
the plaintiff. | - 


Watts plaintiff, Birkett deforcient. C. B. 
JH fine was ſet aſide and vacated aſter it had paſſed all the 


F offices and was completed, becauſe the conuſor died before 

the return of the writ of covenant, as appeared ig the court upon 
affidavits. Per curiam—The crown has a right to the ps?fone at 
the return of the writ of covenant, and not before, and the pof- 
fine is for licenſe to accord, and is the king's filver ; the preſine 
is not the king's /ilver, ſo that as the king's ſilver became due and 
was paid after the death of the conuſor, the fine is void; and 
therefore though it has paſſed through all the offices we will ſet 
it aſide, and not put the parties to the trouble and expence of a 
writ of error. Vide Barnes's Supplem. 3 2. Barber v. Nunn. 


Holdfaſt verſus Morris, C. B, 


THIS was an action of treſpaſs brought againſt the tenant in 

poſſeſſion for the meſne profits (after a judgment againſt the 
caſual ejector); for it was lately reſolved by all the judges, that 
this action lies for the meſne profits from the time ha tenant in 
poſſeſſion has notice of the leſſor's title, though the tenant lets 
judgment go by default, and his' name does not appear in the 
record of the judgment againſt the caſual ejeCtor. | 


Now it was moved by Serjeant Henvi/t for the defendant for 
leave to pay a ſum of money into court, who compared this action 
to an action on the caſe for the uſe and occupation, in which 
action money may be paid into court. Sd per totam curiam— 
This is treſpaſs for a fartious occupation, but the action on the 
caſe is upon a contract either expreſſed or implied, and denied 
the motion; and it was ſaid the like motion had been lately de- 
nied in B, R. | 
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Canuſor 
dies before 
the return 

of the writ 
of covenants 
2 Inſt, 411. 
517. 

Dy. 246, 
The poſtfing 
is the king's 
filver, and 
the prefine ig 
not. N 


In an acti n 
for the 
meine pro- 
fits after a 
recovery in 
ejgetment, 
defendant 
ſhall not pay 
money intq 
court. 


A 
— 


A recovery 
ſuffered of 
an advowſon 
in groſs and 
one acre of 
land on a 
wtit of en- 
try ſur diſ- 
ſeiſin in le 


poſt, is good · 


Nonſuit in 
reple vin, 
avowant 
executed a 
writ of in- 
quiry after a 
writ of ſe- 
cond deli- 
verance, and 


good. 
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Bayley verſus The Univerſity of Oxford, C. B. 


HE queſtion in this caſe was, Whether a common recovery 
ſuftered of an advow/un in groſr, and one acre of land on 

a writ of entry ſur difſeifn in le poll, was good in point of law? 
Upon ſearching for precedents, ſixteen were found where reco- 
veries of advowlons in groſs, and à little land had been ſuffered 
upon writs of entry ſur diſſeiſin in le poſt, and no caſe was to be 
found where ſuch_a recovery was ever held bad; and Dormer's 
caſe is in point.” And the court refuſed to hear any argument 
againſt this recovery; and ſaid, that if this was res integra, it 
might not be right, (perhaps,) yet qued eri non debuit fattum 


valet, And the court gave judgment for the plaintiff ; viz. that 
the recovery was good, "without argument. 


Cooper ver/us Sherbrooke, Eſq. in Replevin. C. B. 


TH was a judgment of nonſuit for want of a declaration, 

and a writ de retorno habendo was awarded the 12th of July 
1759. On the 2d of October following the plaintiff ſued out a 
writ of ſecond deliverance, and afterward the avowant executed 
a writ of inquiry of damages; and now it was moved by Hewitt 
and Davy Serjeants for the plaintiff, that the writ of inquiry was 
ſuperſeded by the ſuing out the writ of ſecond deliverance z but 
upon ſhewing cauſe, it was anſwered by Whitaker and Nares 
Serjeants for the avowant, that although a writ de retorno habendo 
was awarded, (which is the common courſe in the caſe of a 
judgment of nonſuit in rep/levin,) yet by the fat. 17 Car. 2. 
c. 7. the avowant had his election to ſue out a writ of inquiry 
of damages to recover againſt plaintiff the arrearages of rent, 
and that although a writ of ſecond deliverance is a ſuper/edeas to 
the writ de retorno habendo, yet it is not a ſuperſedeas to the writ 
of inquiry, agreeable to the note in Palm. 403. and of that opi- 
nion was the whole court, and diſcharged the rule to ſhew cauſe 
why the writ of inquiry and the inquiſition taken thereon ſhould 
not be ſuperſeded, 


8 And 
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And Bathurft J. ſaid, that by the fat. 17 Car. 2. the legiſlature 
intended that the proceeding upon that ſtatute by writ of inguiry, 
Feri facias, and elegit, ſhould be final for the avowant to recover 
his damages, and that the plaintiff was to keep his cattle, not- 
withſtanding the courſe of awarding a writ de retorno habende, 
which is a right judgment; for the ſtatute hath not altered the 
judgment at common law, but only gives a further remedy to 
the avowant. Vide Carth. 253. v. Lade, 1 Salk. 95. 
Latch 72. and F. N. B. 156. margine. Quere, Whether the 
wu CE deliverance in this caſe is not taken away by the 

atute 


Lowfield verſur Jackſon. C. B. 
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1 HE plaintiff declared in covenant of laſt term: the defend- Praftice, 


ant obtained a judge's order for three weeks time to plead, 


As to being 
bound to 


and on the firſt of March laſt obtained another order for one p lead ;qu. 
week's further time upon pleading iſſuably and taking ſhort no- ably by an 
tice of trial for the then next aſſizes if neceſſary. The defend» 2% of . 


ant pleaded a recovery in another court, whereupon the plaintiff 
ſigned judgment; and now it was moved to ſet aſide the judg- 
ment by Serjeant Davy, who inſiſted rhat the defendant” had 
complied with the terms of the judge's order, and that this was 


an iſſuable plea. But per curiam Although this be an ifſuable 


plea within the letter of the judge's order, (yet it is not ſuch with- 
in the true intent and meaning of it, which was to ſpeed the 
plaintiff in the trial of his cauſe by the country,) and although 
we will ſet aſide the judgment, and the plaintiff (hall reply nul 
tiel record, yet if it be not produced within the proper time there 
ſhall be judgment for the plaintiff, and the defendant ſhall be 
bound to take ſhort notice of executing a writ of inquiry within 
the preſent term. Hewitt Serjeant for the plaintiff iff, Wedneſday 
z3oth April, being the 8th day in term. tg £0 


Atkinſon verſus Taylor. C. B. 


] vas moved to ſet aſide a capiar ad reſpondendum, becauſe there — 


be 15 days 
detween the 
s 205. Williams, teſte and re- 


was not fifteen days between the tee and return thereof; to 
this it was anſwered, that it is error, (if = thing,) and not an 
irregularity 3 to prove which was cited 1 
. Faylbner. But, per curiam, this caſe” was over-ruled, and the 
capiar ſet alide, but without coſts. | 
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Declaration 
in quare 
impedit 
mended. 


Declaration 
ia dower. 


Plea. 


1ſt, Ne un- 
qu*s accou- 


ple. 


unques ſeiſie 
que dower. 
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Reppington, Executor, verſus The Guardians and 
| © Governors of Tamworth School. 


IN quare impedit of a donative vicarage, the defendant — 
> oyer of the original writ, which he fer forth in his plea, an 
ſhewed a variance between the writ and the count; and now it 
was moved for leave to amend the declaration, which was granted 
on payment of colts, and the deſendant is to plead de nave, 
Hewitt for plaintiſf, Poole for defendant. 


another in Dower, 


Robins, Widow, erfus Crutchley znd his Wife and 


Entered among the pleas of land of this term. Roll 44; 


Staffordſhire, +. Robins widow, who was the wife of John 

to wit. Robins eſq. deceaſed, by Thomas Vaughan her 
attorney, demandeth againſt Brooke Crutebley, Catharine his wife, 
and Fane Robins ſpinſter, the third part of thirty meſſuages, fifty 
barns, fifty ſtables, thirty orchards, thirty gardens, three Fundred 


acres of land, two hundred acres of meadow, and three hundred 


acres of paſture, and common of paſture with the appurtenances 
in Bigſton, Wolverhampton, and Willen-hall in the ſaid county of 
Stafford ; and alſo the third part of nine coal-mines in Bilſſon, 
Wolverhampton, and Willen-hall aforeſaid, as her dower of the 
endowment of the ſaid hn Robins heretofore her huſband, by 
writ of our lord the king of dower whereof ſhe hath nothing, &c. 


And the faid Brooke, Catharine his wife, and Fane, by Robert 
Pardee their attorney, come and ſay, that the ſaid Ann ought not 
to have her dower in this behalf, as having been the wife of the 
ſaid John Robins dectaſed; becauſe they ſay, that the ſaid Ann 
never was accouple to the ſaid 7% Robins deceaſed, in lawful 
matrimony z. and this the ſaid Brooke, Catharine, and Fane are 
ready to verify; wherefore they pray judgment if the ſaid Aun 
ought to haye her dower of the tenements, common of paſture, 
and mines aforeſaid; and the ſaid Brooke, Gatharine his wife, 
and Jane, for further plea in bar, by leave of the court here for 
this purpoſe firſt had and obtained, according to the form of the 
ſtatute in ſuch cafe lately made and provided, ſay, that the ſaid 
Ann ought not to have her dower of the tenements, common of 
paſture, and mines aforeſaid, with the appurtenances, of the 
endowment of the ſaid John Robins deceaſed, becauſe they ſay 
that the ſaid Jahn Robins deceaſed, neither on the day on ar" 

E 
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he is above ſuppoſed to have eſpouſed the ſaid Arm, nor at an 


time afterwards, was ſeiſed of the tenements, common of 31 
ture, and mines aforeſaid, with the appurtenances, whereof, &c. 
of ſuch eſtate whereby he could thereof endow the ſaid Ann; and 
of this they put themſelves upon the country. ES 
And the ſaid Ann ſaith, that as to the ſaid plea of the ſaid 
Brooke, Catharine his wife, and Jane, by them firſt above pleaded 
in bar, ſhe the ſaid Ann, by reaſon of any thing in that plea 
above alledged, ought not to be barred from having her dower 
aforeſaid, as not having been the wife of the ſaid John Robins 
becauſe {fe ſaith that heretofore, to wit, on the twelfth 80 
February in the year of our Lord 1754, in the court Chriſtian 
Held at Litchfield in the county of Stafford, before the worſhipful 
Richard Smalbrocke, door of laws, official principal of the right 
reverend father in God Frederick by divine permiſſion lo: biſhop 
of Litchfield and Coventry, one Sir William Wolſeley, bart. did im- 
plead the ſaid Ann in a cauſe of divorce by reaſon of adultery, 
and did then and there in the ſaid court Chriſtian exhibit a 
libel againſt the ſaid Aun, thereby charging and alledging that 
the faid Aum was the wife of him the ſaid Sir Willam Wolſeley, 


had committed adultery with the ſaid John Robins after The was 
the wife of him the ſ.id Sir William Wolſeley ; and the ſaid Sir 
William Wolſeley did by his ſaid libel, amongſt other things, 
pray that the ſaid Ann might be divorted from him as his wife 
from bed and board and mutual cohabitation, by reaſon of 
adultery with him the ſaid John Robins; to which ſaid libel 
the the ſaid Ann did plead in bar, that ſhe was the lawful 
wife of him the ſaid John Robins, and not the wife of the ſaid 


and thereby alſo charging and - bf that ſhe, the ſaid Ans 


119 


Replication 


ſets forth a 
decree in 
the court of 
Arches, that 
the demand - 
ant was the 
wife and is 
the widow 
of Joba Ro- 
bins. 


Sir William Molſaley, and that ſhe was lawfully married to him 


the faid John Robins, according to the rites and ceremonies of 
the church of England, on the 16th day of Fune 1752, in 
the pariſh-church of Ca//le in the county of Stafford, and by 
her ſaid plea in bar did pray, amongſt other things, that ſhe 
might be decreed and pronounced to be the lawful wife of 
him the ſaid hn Robins, and to have been lawfully married to 
him on the ſaid 16th day of Fune 1752, and ſuch proceedings 
were had upon the ſaid libel and plea in bar; that afterwards and 
before any definitive ſentence was pronounced in the ſaid court 
Chriſtian of the ſaid biſhop of Litchfield and Coventry, to wit, on 
the 24th day of June in the year of our Lord 1754, the ſaid cauſe 
was removed into the Arches court of Canterbury before Sir 
George Lee, knt. doctor of laws, official principal of the ſaid court 
of Arches, by proper and legal proceſs which iffued out of the 
ſaid court of Arches for that purpoſe, upon the appeal, and at the 
inſtance of her the ſaid Ann, but before any definitive ſentence or 


judgment was given or pronounced in the ſaid cauſe by the ſaid 


court of Arches, to wit, on the 41ſt day of December in the * 
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of our Lord 1754, he the ſaid John Robins died, to wit, at Stafford 
in the county aforcſaid ; and afterwards, to wit, on the firſt day 
of December in the year of our Lord 1757, the ſaid cauſe came 
on to be heard, and the queſtion put in iſſue by the ſaid plea, 
Whether ſhe the ſaid Ann had been the lawſul wife and was then 
the widow of him the ſaid Jobn Robins? came on to be determined 
by the ſaid court of Arches; and the ſaid Sir George Lee, judge 
of the ſaid court, did on the firſt day of December in the year of 
our Lord 1757, upon full evidence and hearing of advocates and 
proctors on both ſides, by his interlocutory decree, having the 
form of a definitive ſentence, pronounce, decree, and declare, 
that ſhe the ſaid Ann had been the wife, and then was the widow 
of him the ſaid John Robins, and was lawfully married to him on 
the 16th day of June 14152, to wit, at the pariſh-church of Caffle 
in the ſaid county of Stafford, which ſaid ſentence is in full force 
and effect, not reyerſed, vacated, or otherwiſe annulled, as by the 
ſaid proceedings and ſentence remaining in the ſaid court of 
Arches at Doctors Common in the city of London may more fully 
and at large appear; and the ſaid Ann doth aver, that the ſaid 
court of Arches had full juriſdiction of the ſaid cauſe, and that 
the ſaid ſentence was fairly and juſtly obtained upon full evidence, 


and upon * of advocates and proctors on both ſides; and 


the ſaid Ann doth aver, that Ann Robins, mentioned in the ſaid 
libel ſo. exhibited, by the ſaid Sir Wil/iam Wolfeley againſt the ſaid 
Ann as aforeſaid, and,the;faid Ann, the now demandant in this 
action, are one and the ſame, perſon, and not different perſons ; 
aud that the ſaid hn Robins; mentioned in the ſaid libel, aud 
alſo named in the faid ſentence of the ſaid, court of Arches, and 
the ſaid John Robins, the huſband of the ſaid Ann in the ſaid des 


claration mentioned, is one and the ſame perſon, and not differ-. 


ent perſons; and this the ſaid, Aun is ready to verify; and there» 
fore prays judgment for her dower aforeſaid, and if the ſaid ſen- 


' tence can be gainſayed; and whether the ſaid Brake, Catharine 


his wife, and Jane are not eſtopped by the ſaid: ſentenee to ſay 


that ſhe the ſaid Ann, was never accoupled to the ſaid hn Ro. 


bins in lawful matrimony; and as, to the ſaid plea of the ſaid. 
Brooke, Catharine his wife, and Jane; by them ſecondly above 
pleaded in bar, whereof they have put themſelves upon the coun- 
try, ſhe the ſaid Ann doth ſo like wiſGSG. | a Dee 


And the ſaid Brooke, Catharine his wife, and Fane, as to the 
ſaid plea of the ſaid Ann above in reply pleaded to the ſaid plea of 
the ſaid Procke, Catharine his wife, and Zane, by them firſt above 
plraded in bar, ſay, that the faid plea in manner and form as the 
ſ.me is above pleaded by way of reply, and the matters therein 
contained, are not ſufficient in law for the ſaid Ann to have her 
tower of the t nements, common of paſture, and mines aforeſaid 
this behalf, as having been the wife of the ſaid John Robins de- 
c: atgdy to which plea, in manner and form aſoreſaid above pleaded, 


by 
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by way of reply they the ſaid Brooke, Catharine his wife, and Jane 
need not, nor are they obliged by the law of the land to anſwer 
thereto ; and this they are ready to verify; wherefore, for want of 
a ſuificient replication in this behalf, the faid Brooke, Catharine his 
wife, and Jane, as before, pray judgment if the ſaid Ann ought to 
2 dower of the tenements, common of paſture, and mines 


And the ſaid Ann, ſince that ſhe hath above, by replying to the Joinder in 
plea of the ſaid Brooke, Catharine his wife, and Fane, firlt above 
leaded, alledged ſufficient matter in law to have her dower afore- g 
aid, as having been the wife of the ſaid John Robins, which faid' 
matter ſhe is ready to verify, and which faid replication and the 
matter therein contained, the ſaid ' Brooke, Catharine his wife, 
and Jane have not denied, nor in anywiſe anſweted thereto, but 
the verification thereof to admit do wholly refuſe, prays judg- 
ment for her dower aforeſaid to be adjudged to her, &c. And Curia advi- 
becauſe the juſtices here will adviſe amongſt themſelves of and fn — 
upon the premiſes, w hereon the ſaid parties have put themſelves ver. pal 
upon the judgment of the court, before they give their judgment 
thereon, day is giverrunto'the ſaid parties here until the morrow 
of the Aſcenſion of dur Lord, to hear their judgment of and 
concerning the ſaid premiſes, for that the ſaid juſtices here are 
not yet adviſed thereof, . And as to the trying of the ſaid 
iſſue above joined between the ſaid parties to be tried by the 
country, the ſheriff is commanded to'cauſe to come here on the Award of a 
ſame day twelve, &c. by whom, Cc. and who neither, Sc. to venire facias 
recognize, &c. becauſe as well, Cc. At which day here come 88 
as well the ſaid Ann Robins by her attorney aforeſaid as the ſaid country. 
Brooke, Catharine his wife, and Jane, by their ſaid attorney, and vicecomes 
the ſheriff did nothing upon the ſaid writ, nor did he ſend back non miſit 
the ſame: and becauſe the juſtices here will further adviſe 1 
amongſt themſelves of and concerning the premiſes whereon the cane 
ſaid parties have put themſelves upon the judgment of the court on the de- 
before they give their judgment thereon, further day is therefore murrer. 
given to the parties aforeſaid here until on the octave of the Holy 
Trinity, to hear their judgment of and concerning the premiſes, 
for that the ſaid juſtices here are not yet adviſed thereof, &c. 
And as to trying the iſſue aforeſaid above joined between the Alias ve. fa. 
arties aforeſaid to be tried by the country, the ſheriff, as before, awarded. 
is commanded that he cauſe to come here on the ſame day 
twelve, Cc. to recognize in form aforeſaid ; at which day here 
come as well the ſaid Ann by her attorney aforeſaid, as the ſaid 
Brooke, Catharine his wife, and Fane, by their ſaid attorney, and the 
ſheriff did nothing upon the laſt- mentioned writ, nor did he ſend 
back the ſame; whereupon the premiſes aforeſaid whereon the Judgment 
arties aforeſaid have put themſeſves on the judgment of the court n _ 
0 having been ſeen, and by the juſtices here = underſtood, the demur- 
and mature deliberation being thereupon had, for that it appears rec, 
to 
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to the juſtices here that the ſaid plea of the ſaid Ann Robins 


above in reply pleaded to the plea of the ſaid Brooke, Catharine 


his wife, and Jane, by them firſt above pleaded in bar, and the 
matters therein contained, are not ſufficient in law for the ſaid 
Ann to have her dower of the tenements, common of paſture, 
and mines aforeſaid ; therefore, no reſpect being had to the iſſue 
aforeſaid above joined between the parties aforeſaid to be tried 
by the country, it is conſidered that the aforeſaid Ann Robins 
take nothing by her writ aforeſaid, but be in mercy for her falſe 
claim thereof; and that the aforeſaid Brooke, Catharine. his wife, 
and Jane do recover againſt the ſaid Ann twenty-two pounds two 
ſhillings and three pence, for their coſts and charges by them 


about their defence in this behalf ſaſtained, to the ſaid Brooke, 


Catharine his wife, and Fane, by the court of our ſaid lord the 
king now here with their aſſent, according to the form of the 
ſtatute in ſuch caſe made and provided, adjudged, and that the 
ſaid Brooke, Catharine his wife, and Jane have thereof execution, 


Robins, Widow, verſus Crutchley and his Wife and 


Dower. 
Marriage 
mait be 
tried by the 
biſhop's cer - 
kificate. 


another. C. B. | 
TIE of lands in the county of Szafferd : the defendants 


plead two pleas; 1ſt, Ne ungue accouple in loyal matrimonie 
& hoc, & c.; 2dly, Ne unque ſcifie & de hoc pon. ſe ſuper patriam: 
the plaintilf replies to the firſt plea that ſhe ought not to be Varred 
of dower, becauſe ſhe ſays that on the 12 Feb. 1754 Sir William 
Molſeley exhibiced a libel in the ſpiritual court of Litthfield and 
Coventry againſt her as being his wife, charging therein that ſhe 
had committed adultery with John Robins, and prayed a divorce 
from her a menſe & thoro, to which libel ſhe pleaded that ſhe was 
the wife of Jahn Robins and not of Sir William Wolſeley, and was 
lawfully married to Rebins the 16th of June 1752, and prayed 
that ſhe might be decreed to be the wife of Robins; and before 
any definitive ſentence in the court of Litchfield and Coventry, 
viz, the 24th of June 1754, the cauſe was removed into the 
court of Arches upon the appeal of the ſaid Ann; but before any 
definitive ſentence in the court of Arches, viz. the 31ſt of De- 
cember 1754, the ſaid John Robins died; and afterwards, on the 
1ſt of December 1757, the cauſe was heard in the court of Arches, 
and upon full evidence, and hearing advocates and proctors on 
both ſides, the court agreed that the ſaid Ann had been the wife, 
and then was the widow of the ſaid 7chn Robins, and was law- 
fully married to him on the 16th of June 1752, which ſentence 
is in full force; and the ſaid Ann avers, that the ſaid court of 
Arches had full juriſdiction of the cauſe, and that the ſentence 
was fairly and juſtly obtained upon full evidence, c.; and ſhe. 
further avers, that Ann Robins in the libel mentioned, and Ann 


the now demandant, are one and the ſame perſon, and Jan 
| en 
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John Robins mentioned in the libel and ſentence aforeſaid, and 

hn Robins, the huſband of the ſaid Ann in the declaration 
mentioned, is one and the fame perſon; and this ſhe is ready 
to verify; and therefore prays judgment for her dower, and if 
the ſaid ſentence can be gainſayed, and whether the defendants 
are not eſtopped by the ſentence to ſay that ſhe was never ac- 
coupled to the ſaid John Robins in lawful matrimony ; and as 
to the ſecond plea of ne wngue ſeiſie, ſhe the plaintiff joins iflue 
to the country. | | 


The defendants demur to the replication of plaintiff to the 
plea of ne wnque accouple, and the plaintiff joins in demurrer, 


This caſe upon the demurrer was argued in this preſent term 
by Serjeant Hewitt for the demandant and Serjeant Nares for 
the tenants, 


It was inſiſted for the demandant that the ſentence pronounced 
in the court of Arches (touching the marriage of the demandant 
with John Robins) having a competent juriſdiction of that mat- 
ter, was an abſolute bar to, and concluded all perſons whatſoever 
to ſay they wete not lawfully married, until the ſame ſhould be 
reverſed, and notwithſtanding that Robins was not party to the 
ſuit in the ſpiritual court; and to prove that this was the law, 
cited 4 Rep. 29. Bunting's caſe; which was thus: J. Bunting 
and Agnes Ading ſhall contracted matrimony per verba de preſents, 
and afterwards, I December 1555, Agnes took to huſband Tho- 
mas Twede, and afterwards, 9th Fuly 1556, John Bunting li- 
belled againſt Agnes upon the ſaid contract (without naming her 
huſband Thomas Tede) for a divorce, upon a pre- contract be- 
tween the ſaid 7. Bunting and Agnes. whereupon decretum fuit 
gued predifta Agnes ſubiret matrimonium cum prefato J. Bunting 
et inſuper pronunciatum decretum et declaratum fuit dictum matrimo- 
nium fore nullum, &c. And further it was decreed that the ſaid 

ohn and Agnes ſhould intermarry, which they did, and had 
iſſue the plaintiff (the ſaid Thomas Twwede then living). And 
it was adjudged that although Tede, then being, de facto, the 
huſband of the ſaid Agnes, was not party to the ſaid ſuit, nor 
to the ſentence in the ſpiritual court which diſſolved the mar- 
ziage between him and the ſaid Agnes, but the ſaid Agnes only 
yet the ſentence againſt the wife only being but declaratory, was 
good, and ſhould bind the huſband de facto, and foraſmuch as 
the conuſance of the right of marriage belongs to the ſpiritual 
court, and they have given ſentence in this caſe, the judges of 
the common law ought (—_— it be againſt the ni of 
our law) to give faith and credit to their proceedings and ſen- 
tences as conſonant to the law of holy church, for cuilibet in ſua 
arte perito eft credendum ; and ſo it was adjudged that the plain- 
tiff Bunting was legitimate. 


7 
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In aſſize the tenant pleaded baſtardy in the plaintiff, and he 
eſtopped him by reaſon that he was at another time certified 
Mulier by the biſhop in a replevin between a ſtranger and the 
bailiff of the plaintiff, who acknowledged the taking in right of 
the plaintiff, in which the bailiff had aid of the now plaintiff, 
and there was certified Mulier ; judgment, &c. and a good 


-eſtoppel, as was adjudged there. Bro. Effeppel, pl. 78. And 


many other caſes were cited to prove that ſentences in the ſpi- 
ritual court were binding. 2 Salk. 437. 3 Med. 164. 1 Salk. 290. 
Carth. 225. 2 Stra. 960, 961. 6 Med. 155. 2 Lev. 15. and 
Hatfield and Hatfield, cited in 2 Stra. 961. 3 


Serjeant Nares for the defendants admitted that a ſentence in 
the ſpiritual court in a cauſe of marriage was concluſive evidence, 
enerally ſpeaking ; but inſiſted that matter of evidence cannot 
be pleaded but only matter of fact; that the law, in this parti- 
cular caſe, knows of no other trial of the legality of a marriage 
beſides the biſhop's certificate, and there is no precedent of ſuch 
a replication as this, which attempts to draw the trial ad aliud 
examen. It has been urged that the defendants are concluded or 
eſtopped by this ſentence ; but this is no record, the whole of it 
may be by colluſion, is ſtill liable to be reverſed by a third per- 
ſon any ways intereſted, who was no party to the cauſe even 
after the concluſion of the cauſe. Vide Oughton. Ordo Fudic. 28. 
tit, 14. quod tertius poteſt intervenire pro intereſſe ſuo; decrees in 
eccleſiaſtical courts are not (even there) conſidered as concluſive, 
as appears by the ſame book, fol. 306. /. 3 & 4. In cauſa ma- 


trimoniali non obſlat exceptio rei adjudicate, vel quod ſententia tranſit 


in rem judicatam ; quia ſententia lata, in cauſa matrimoniali, contra 
matrimonium nunguam tranſit in rem judicatam. Et quoties ecclefia 
decipitur pronunciando ſententium contra matrimonium, ex novis pros 
bationibus (etiam aliquando ex eiſdem) 6 revocari prior ſententia ; 
ſo that Sir William Wolſeley may ſtill controvert the marriage, 
and the ſpiritual court may hereafter reverſe their ſentence for 
any thing the court here knows. And wide Bracton 304. 


In breaking the caſe upon this firſt argument Willes C. J. ſaid, 
That at firſt he thought this a very plain caſe for the defendants, 
but that now he found there were different opinions about it; 
however, if 10,000 great men's opinions were againſt the known. 
law of the land, he ſhould pay no regard to them; that he 
ſhould never be for ſetting up the ſpiritual courts above the tem- 
poral courts, that no determination in the high courts touching 
lands ſhall bind ſtrangers, much leſs ought a ſentence in the 
ſpiritual court (to which Mr. Robins was party) to bind his 
heirs; that this ſentence was nothing like an eſtoppel ; evidence 
it may be, but nothing elſe; if upon an iſſue joined, married or 
net married, the biſhop had certified to us that they were mar- 
ried, 8 could be no doubt but the biſhop's certificate muſt 
preva | 


Clive 
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Clive J. There can be no other trial in this caſe but the biſhop's 
certificate, and no method of pleading whatever can ouſt the 
biſhop of his certificate. Robins was no party to the ſuit, and why 
his heirs ſhould be concluded by the ſentence, I cannot conceive z. 
it is mere matter of evidence, which I never thought could be 
1 This is a replication of evidence, and therefore I think 
it is bad. ASS 


Bathurſt J.— The cafes cited by brother Hewitt for the de- 
mandant prove nothing more than that the courts of law receive 
a ſentence as concluſive evidence; but the biſhop hath an ex- 
cluſive right, and nothing but his certificate can try this matter 
whether the biſhop can certify contrary to a ſentence we cannot 
ſay, for we are not competent, judges of that matter: the caſe 
in Bracton makes me think we muſt ſend to the biſhop, and 
whether he is bound by the ſentence he knows beſt. F 


Noel J. of the ſame opinion; but as counſel were retained to 
take notes for a ſecond argument, and demandant deſired it 
might be debated again, the court deferred giving judgment, 
— ordered an ulterius concilum. Poſt, 127. 


Roe, on the Demiſe of Newman, verſar Newman. 
| in +2 c | 


IN ejectment: upon a caſe ſtated for the opinion of the court, Copyhota 
it appeared that the place in queſtion was part of the waſte ul be 
ground of the manor of Teddington in the county of Middleſex, frond - 
and that the cuſtom of the manor is, that copyhold lands ſhall out of mind, 
deſcend to the youngeſt fon, or youngeſt brother, and that the 514 cannot 
lord of the manor in the year 1722 granted the place in queſtion dm of ng. 

to an anceſtor of the leſſor of the plaintiff, (who claims as heir mory, 

in Borough Engliſb,) to hold according to the cuſtom, Wc. but 

the caſe does not ſtate this material fact, viz. that it has time 

cut of mind been demiſable by copy of court-roll. Upon arguing this 
caſe the court were all clear of opinion, that what was Rated 
was only evidence; and if it had been ſtated that it was demiſed 
by the lord ad voluntatem domini ſecundum conſuetudinem manerii 
tempore E. 3. and that it had been granted by copy of court-roll 
ever ſince, it would not have been ſufficient, for it muſt be ſtated, 
or found, or pleaded to be demiſable by copy of court-roll time 
out of mind, or it will not be adjudged copyhold ; therefore, as 1 
the court cannot ſay that this is copyho/d, the plaintiff has no . 
title, and there muſt be dy - 8 


Judgment for the defendant. = 
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Hulland ver/us Malken and Briſtow. C. B. 


d.. upon a bond; defendants craved oyer of the condi- 
tion, which was, that if they ſhould indemnify plaintiff, &c. 
as to a baſtard child, then the obligation to be void, otherwiſe, c. 
And then plead that the child is an infant in the arms. of its 
mother, and that defendants, while the child and mother was with 
them, (which was four days,) took care of it and provided for it 
every thing, but that the mother hath taken away the child from 
defendants, and that the child hath not ſince been delivered to 
them by plaintiff; er hoc, & c. The plaintiff replies, that it is true 
that the child was carried away by the mother, who for ſome time 


provided for it ; but for replication ſays, that it afterwards became 


chargeable to the pariſh, and that plaintiff has been obliged to 
pay ſuch charges to the pariſh, whereby he is damnified; er 
hec, &c. Defendant's rejoinder infiſts, that the child was an in- 
fant under ſeven years 40 age, and in the keeping of the mother, 
and that it was not in their power to take it from her and keep it, 
ſo as to indemnify plaintiff, To this the plaintiff demurred, and 
ſhewed for cauſe that the rejoinder is argumentative, neither con- 
feſſes and avoids, or traverſes or denies, and is alſo a departure 
from the plea. | 


The caſe was this: Ann Parker having charged the plaintiff 
with being the father of a baſtard child, he was obliged to give 
bond to indemnify the pariſh ; but in order to get rid of the 
child, and to be clear of the pariſh, he paid the defendants 14/., 
in conſideration whereof they entered into the ſaid bond to in- 
demnify the plaintiff againſt all damages, charges, c. which he 
might be-liable and put to on account of the ſaid child, 


Upon arguing this caſe, the whole court were clearly of opi- 
nion that the plea was bad. - They ſaid, this was a general bond 
to indemnify the plaintiff, as to the child, againſt all ä 
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and they can plead nothing but one of theſe two things, either 
that plaintiff hath not been damnified, or (in excuſe) if he has 
been damnified, he himſelf was the occaſion thereof, neither of 
which they have done ; for the mother's taking away the child is 
no excuſe at all. Moreover, they ſaid, the replication had ſhewn 
how plaintiff was damnified ; and the rejoinder in effect had ad- 
mitted it, becauſe it had not denied it: and they faid, we need 
not in this caſe ſay whether the father or the mother hath a right 
to have the child while under ſeven years of age, becauſe the de- 
fendants have bound themſelves to keep the plaintiff harmleſs 
againſt all the world: they have confeſſed in their plea that they 
had the child in their keeping, and why did they let the mother 
carry it away ? it was the defendant's own fault, and cannot ex- 
cuſe them to the plaintiff, Judgment for plaintiff, 
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N. B. The Chief Juſtice ſaid, he would give no opinion whe- | 


ther the father has any power over the child, who is zullius filius. 
Grotius ſays, truly the mother is the only certain parent; and an 
order of juſtices to remove the mother always removes the child. 


Biſcoe, Eſq. verſus Kennedy and his Wife. C. B. 


IN debt upon a bond entered into by the wife dum ſola, the 

huſband is gone abroad and out/awed, and the wife, although 
ſhe appears publicly, is waived; and now it was moved to ſet aſide 
the outlawry againſt the wife, and to reſtore her the goods taken 
upon the capias utlagatum which are ſworn to be her ſeparate 
goods. But per curiam— We muſt take the goods to be the huſ- 
band's in point of law; and if ſhe has any equitable right to 
them, ſhe muſt, go to a court of equity. As ſhe appears publicly, 
ſhe has been wrongfully outlawed, therefore let the rule be abſo- 
lute for ſetting aſide the outlawry againſt the wife, and be diſ- 
charged as to the reſtoring the goods, Davy for plaintiff, Hewitt 
for defendant, 


Robins ver/us Crutchley and others, C. B. 
| Ante, 125. 
T* IS caſe was again argued this term by Serjeant Stanniford 
for the demandant, and Serjeant Poole for the tenants; what 
was urged for the demandant was, in ſubſtance, very much the 
ſame with what was ſaid upon the former argument; for the 
tenants it was now ſaid, that ne unques.accouple, &c, was the ge- 
neral iſſue, to which no new matter can be replied ; and this was 
principally relied upon by Poole, that there mult, be ſuch a repli- 
cation as will join the iſſue, and the awarding the writ to the 
bilkop is joining the iſſue. Nul tie! record is à general iſſue, al- 
= 4 : though 
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though it concludes with an averment (like this), if it could be 
tried by the country it muſt have concluded to the country. But 
I do admit that in caſe where the biſhop has already certified, 
ſuch certificate may be replied ; for to award a ſecond writ to the 
biſhop, would be to try the matter twice. 5 and M. his wife 
brought a writ of account againſt V., who pleaded that M. was 
a nun profeſſed in the order of minors in London, and prayed 
judgment, c. Plaintiffs replied, that at another time they the 
ſaid J. and M. brought a writ of entry againſt one B., who ul- 


| ledged that A4. was profeſſed, whereupon a writ iſſued to the 


biſhop of London, who certified that ſhe was not a nun profeſſed, 
and ſhewed an exemplification of this record, and prayed judg- 
ment if the defendant ſhould not be eſtopped to ſay Tee M. is 
profeſſed. The defendant ſaid, they were ſtrangers to that re- 
cord; but the court ſaid, we cannot ſend to the biſhop to certify 
to us that which already hath been done, and appears to us upon 
record, which is concluſive againſt all. And'the court gave 
judgment for the plaintiff, that the defendant ſhould account. 
Fitz. Abr. tit. Eftoppel, pl. 282. This ſhews that the biſhop's 
certificate is the only trial. V. C. and M. his wife brought 
dower; the tenant pleaded that the wife having married A., and 


| while he was living married B., of whoſe endowment ſhe now 


demands, and that A. is till living; but the court would not 
allow this manner of pleading, which was an attempt to ouſt the 
biſhop of his certificate, and to draw it to the country, ſo the 
tenant was obliged to plead ne unguet accouple, & e. and a writ was 
awarded to the biſhop. Bro. Dower, 54. Many more caſes 
were cited on both ſides, which upon giving. judgment were laid 
quite out of the caſe, | 


Id, C. J. Willes—I am of opinion that there can be no repli- 
cation to a general iſſue to ouſt a perſon of his legal trial. Here 
the biſhop has the only right of trial by his certificate to this eourt, 


and if this replication be allowed, the biſhop will be ouſted: a 


ſentence in the ſpiritual court is not a record, and if it comes in 
queſtion here, muſt be tried by the country ; neither is it final in 
the parties, for (as Ougbton ſays rightly) they may at any time 
apply to have it reverſed ; but the biſhop's certificate is conclu- 
five and final to all intents. | 


Clive J. There never was a precedent of ſuch a replication as 
this. I think ne unguet accouple in loyal matrimonie is a general 
iſſue, and ſuch a replication as this cannot be allowed, for it endea- 


vours to draw the trial to the country, which the law doth not 


permit. I admit that ſentences by proper courts having compe- 


tent juriſdiction are concluſive evidence to every body, but it is 


well known you cannot plead evidence, This is like nu tiel re- 

cord, which is a general iſſue although it concludes with an aver- 

ment; to which you can reply nothing but habetuy tale ee | 
| in 
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I think the ſentence is nothing but evidence, which may be pro- 
per to be laid before the biſhop; and that the tenant muſt have 
judgment, FI. 1 338K, 


Bathurſt J.—I am of opinion with my lord and my brother, 
that judgment muſt be for the tenant in this caſe ; but I think 
that although this plea hath been ſaid to be a general iſſue, yet 
there may be ſome caſes where a ſpecial replication to it muſt 
be allowed: in an aſſize the tenant pleaded baſtardy in the plain- 
tiff, who by replication eſtopped him becauſe he was before cer- 
tified legitimate by the biſhop in a rep/evin between a ſtranger 
and the bailiff of the plaintiff, who acknowledged the taking in 
right of the plaintiff, in which the bailiff had aid of the then 
plaintiff, and there he was certified Mrulier ; judgment that this 
was a good eſtoppel. Bro. Efloppel, 78. Sed nota *, that replica» © * Ry the te- 
tion did not draw the matter to be tried by any other than the porter. 
biſhop, but only inſiſted, that the fact had already been legally 
tried and determined that the plaintiff was legitimate; ſo in the 
preſent caſe the demandant miglit have replied that the biſhop 
had formerly certified to this court that ſhe was married to 
Robins, (if ſhe- could ſhew any record of ſuch a certificate,) 
waich would be an eſtoppel to all mankind to ſay ſhe was not 
married to Rabint. But a ſentence in the ſpiritual court is not 
final, even in that court; and ſhall this court be bound by a ſen- 
tence which the ſpiritual court themſelves are not bound by? 


Neel J.—I am of the ſame opinion for the tenant : this is 4 
new device to alter the legal trial in this caſe, and neither. ſide 
have been able to ſhew any precedent like the preſent replication. 


Judgment for the tenants, 


Nota; There ate three caſes of trial at law by the biſhop's 
certificate, and which cannot be tried by the country, vis. Mar- 
riage, baſtardy, and profeſion of ſome order of religious. 


RS 
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Roe, on the Demiſe of Parry, verſus: Hodgſon. 
. B. 372. . II. — oh a9, 0% 


IN ejectment: upon a caſe ſtated for thr opmion of he court the whether a 

principal queſtion was, Whether a leaſe m ανο ears made by beate for 21 
the teſtamentary guardians of an infant Mr: Seer to Parry was eig 
abſolutely: void, or only voidable ? it apprared: uptime the ſtate of. — 
this caſe that Mr. Spencer himſelf has dom none ad ſince he: guardian of 
came of age, either towards eſtabliſhing the dene, ntfuppoſing it 7 f rende 41 
yoidable,) or to avoid itz upon the fir t che court-yQjd.ble, > 
agreed in onegpoint z viz. that a teſtamend{YÞardian by ſta- 
tute till an infant was 21 years of age, and aan in ſocage $4 
till au infant was 14, were the ſame; and therefore what- 14 
Vol. II. K ever + 
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Covenant 
upon a leaſe 
made by the 
committee 
of a lunatic, 
by plaintiff 
as the com- 
mittee wiel 
not lie, for a 
committee 
cannot make 


ſuch leaſe at 


law. 
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ever intereſt the latter had in lands till the infant was 14, the 
guardian by ſtatute has the ſame until he is 21. The Duke of 
Beaufort againſt Berty, 1 Wms. Rep. 703, 4. But as to the 
main queſtion, whether the leaſe was void or only voidable, they 
all (except Noel J.) doubted much, and gave no opinion; the 
Chief Juſtice ſeemed inclined to think the leafe was void, from 
what he ſaid. Clive J. ſaid, he was far from faying it was 
either void or voidable ; Bathur/? J. gave no opinion, but from 
what he ſaid he ſeemed to think that, whether the leafe was 
void or not at firſt, it certainly became void or at an end when 
Mr. Spencer came of age, ſo could not be now a ſubſiſting leaſe 
to gite leſſor of plaintiff title. Noel J. was of opinion that the 
leaſe was a good leafe, and only avoidable by the infant when he 
came of age, and that he might then affirm it if he thought fit, 
but faid that he ſhould be very willing and ready to depart from 
this opinion, if he ſhould find he had come into it too readily. 
Ulterius concilium. 35% : 


Knipe ver/as Palmer. C. B. 


ACTION of covenant brought by the plaintiff as committee of 
one John Wright a lunatic, upon covenants in a leaſe made 
by the plaintiff as committee in his own name, and aligns ſeveral 
breaches; the defendant pleads nil habuit in tenementis ; the 
plaintiff replies the commiſſion of lunacy and proceedings there- 
upon, demurrer and joinder. | 


Serjeant Poole for the defendant inſiſted, that even the king 
himſelf, by his prerogative, cannot take the profits of a lunatic's 
eſtate to his own uſe, as was reſolved in Frances's caſe, Moor 4. 
Where it was found by office that William Frances was a lunatic, 
wherefore the king ſeized his lands and his body; and the cuſ- 
tody of his perſon and his lands was committed to one Holmes 
for ſo long a time as he ſhould be a lunatic, to take the profits 
to his own uſe, rendering rent, Cc. And in treſpaſs Holmes 
prayed the aid of the king er non allocatur, becauſe the patent is 
void, for the king cannot grant the lands of a lunatic to another 


to take the profits to his own uſe, becauſe the king himſelf is not 


entitled to them, otherwiſe than to ſupport the perſon of the lu- 


natic, his iſſue, wiſe, and family, and to give the ſurpluſage to 


the lunatic when he recovers his. memory; but otherwiſe it is of 
an idiot, for the king there ſhall have the profits to his own uſe, 
making allowance: to the idiot for his keeping. From hence it 
is clear a committee of a lunatic cannot make a leaſe of the 
lunatic's eſtate; and ſo is 1 Vern 262. ,Fofler v. Merchant, 
And in Blewit's caſe, Ley 47. it was reſolved by Lord Hobart 
and Baron Tafel, that the committees of a lunatic cannot grant 
any copyhold eſtate, for that they themſelves by law _ no 
4 42 . | late 
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eſtate in the manor of the lunatic, nor are lords thereof ſor the 
time being, but that the lunatic by his ſteward may grant copy- 
hold eſtates. And in Hutt. 16. Drury v. Finch, the opinion 
the court was, that the committee of a lunatic was but as a bailiff, 
and hath no intereſt, but for the profit and benefit of the lunatic 
and is as his ſervant; and it is contrary to the nature of the 
committee's authority to have an action in his own name, for 
the intereſt and eſtate, and all power of ſuits, is remaining in 
the lunatic. And it was ruled that a lunatic ſhall have a guare 
impedit in his own name, vide Beverlie's caſe, 4 Rep. ; ſee alſo 
Cox v. Dawſon, Ney 27. to the like a from theſe authori- 
ties the Serjeant, in the outſet, concluded that the leaſe was 
void, as the plaintiff had nothing in the land, ſo that the plea 
of nil habuit in tenementis was à good plea. | 


Serjeant Hewitt for the plaintiff argued that the king by the 
ſtatute of Prærag. Regis, 17 Ed. 2. cap. 10. has a right to take 
care of the lunatic's lands, and conſequently muſt have an autho- 
rity, or intereſt, or both, ſo that ſomething may be made of 
them for the benefit of the lunatic, by leaſing the ſame to 
tenants ; otherwiſe the lands may lie uncultivated, for in ſome 
countries, by the cuſtom, no man will farm lands for leſs than 
three years, and there, if the lunatic or the committee cannot 
let for three years, it would be a detriment to the lunatic. He 
ſaid the caſe in 1 Vern. 262. is only a dictum there; but it proves 
that a committee may make a leaſe by order of the court of 
Chancery, that is to ſay, the king himſelf may do it by the 
mouth of his Chancellor. The defendant has taken and ac- 
cepted a leaſe from the plaintiff, and has held the land two 
years: it is unjuſt in him to ſay to the plaintiff, © I own I have 
„ held the land, but you had no power to demiſe,” Juſtice is 
therefore with us, ſo the court will go as far as they can to give 
it us. He inſiſted that the committee had power to let, but that 
it was at his own peril if he does it without au order of the 
court of Chancery, or underlets. 


Lord Chief Juſtice Files. —The courſe of the court of Chan- 
cery is, to refer it to a Maſter to conſider and report whether it 
will be for the benefit of the lunatic to make a leaſe ? if it be, 
the court will order that the committee ſhall make a leaſe, 


Serjeant Hewitt proceeded to make a ſecond point, and 
inſiſted that as this is an ation of coyenant founded in con- 
tract, the action well lies whether the plaintiff had any thing 
in the land or not, and that it may be good as.a contract, al- 
Gong the leaſe be bad; and cited Owen 130. 3 Bulſt. 154, 
158, 


Willes C. J.--But, brother ! that was a covenant which was 
collateral to the land; and all the covenants in the caſe at bar 
K 2 are 
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are ſuch as run along with the land, and ſo thoſe caſes are not 
to the point in queſtion. 


Hewitt then inſiſted, that although this was not a /eaſ/e, yet it 
dught to operate as a /zcence to defendant to enjoy, and that the 
defendant having enjoyed under this licence, the covenants may 
operate thereupon ; and cited 2 Sal. 588. 2 Keb. 8. Heb. 53. 
2 Vent. 99. 1 Salk. 199. And that this is a bad plea in covenant, 


Serjeant Poole in reply — My brother has made two points ; 
1//, He ſays this is a good leaſe. 24%, If it is not, yet this 

ing an action of covenant, it ſhall be conſidered as a licence 
to enjoy, and that nil habuit in tenementis is a bad pl-a to an 
action of covenant. As to the firſt he ſays, that the authority 
in Vern. 262. is only a dictum; but I inſiſted that a committee 
is only a mere bailiff, and that whatever is committed to him by 
the crown is only at the will and pleaſure of the crown, fo that 
a committee cannot poſſibly be more than a bare tenant at 
will of the crown; and it is well known that a tenant at will 
cannot make a leaſe, and this I very much rely upon; it is ſaid 
by my brother that the crown muſt be conſidered as having a 
power to leaſe by the fat. de prærog. regit. I think the crown 
has no ſuch power; but that is not the preſent caſe z the queſ- 
tion now is, whether the committee, during the pleaſure of -the 
crown, has power to make a leaſe; I have proved he has not. 
But it is objected that this is a bad plea; I ſay it is both good 
law and ſenſe, for if it is not in the power of the committee to 
make the leaſe, it is a fraud upon the leſſee, who is liable to be 


Ni _ ouſted. This leaſe is by deed-poll, ſo that nil habuit, &c. is the 
C. OA 


leaſe by * plea; if it had been by indenture, the defendant might 
deed-poll. have pleaded non demiſit. As to the ſecond point, and to the 


Non demiſit cafes cited to ſupport it, I anſwer that this action is founded 

ink t upon covenants that run along with the land, and if the leaſe 
be void, the covenants depending upon the eſtate are gone; 
what is meant by a licence to enjoy I do not well underſtand, 
when it appears the action is upon covenants in a leaſe; and 
that nil habuit, &c. is a good plea in covenant upon a leaſe, 
3 Lev. 193. Aylctt v. Williams, 


Chief Juſtice Wille think the leaſe is void, for the com- 
mittee has no legal power to make a leaſe ; if this had been a 
| leaſe made by order of the court of Chancery, they would have 
made the defendant pay coſts; but yet if this had been a leaſe 
made by their order, I think it would not have been good at law. 
I think a covenant in the leaſe to do a collateral thing in a leaſe 
might bind; though the plaintiff had no power to make a leaſe, 
A committee is certainly no more than a bailiff, but whether he 
could not well covenant that the defendant might hold the land for 
two years, and whether the defendant could not have an action of 
covenant againſt him if he was ouſted, is worth — a4 
ROD | ive 
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| Clive J.—1. The eaſe is certainly void at law. Moor 4. is in 
point. 2. Nil habuit, &c. is a good L ar in covenant : as to 
covenants which run or do not run with the land, ſee Spenſer's 
caſe, 5 Rep. 16, 17, 18, ; but all the covenants in this caſe ran 
with the land, and the deed being void, all the covenants fall to 
the ground. I have no doubt at all but this is a void leaſe, 
Though this is a deed-poll, yet there is a covenant on defend» 
ant's part, ſo they are the words of the defendant, 


Bathurſt J.— I am of opinion the committee has no power to 
make a leaſe. The word dimiſit is a covenant in law, and herg 
ſeems to be covenants on both fides. Defendant might bring 
covenant againſt plaintiff on the word . ſo the ſecond point 
not determined, Ulterius concilium as to ſecond point. 


Memorandum: King George the ſecond died ſuddenly at his 
palace at Kenſington on Saturday the 25th day of October 1760, 
about ſeven o'clock in the morning. He fell down in his own 
chamber when no perſon was 1 with him, and was heard 
to fall by the page in waiting without. Ur audivi. 


HILARY TERM, 
t Geo, III. 1761. 


Stackpole ver/us Earle, Eſq. C. B. 


N an aQion upon the caſe upon afſſumpſit the plaintiff declared, Aſſumpſſt to 
1 that whereas the defendant before and at the time of making ??? GY 
the promiſe aforementioned, and afterwards, was ſurveyor of the to 12 « 
baggage of the port of London, and was greatly deſirous of felling purchaſer of 
and diſpoſing of his ſaid place, and being fo defirous to fel] _- — 0 
diſpoſe of the ſame, on the 1ſt of January 1758, at We/tminſler veyor of t 
in the county of Middleſex, in conſideration that the plaintiff, at baggage of 


the defendant's requeſt, would ſe his endeavours to procure, and 


would procure a proper perſon to purchaſe the ſaid place of the bad and con- 
defendant, he undertook and promiſed to pay the plaintiff 2/. for tary de the 
| f 5 the plaintiff 24 for gr 
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every 160). that ſuch perſon ſhould give for the purchaſe of the 


ſaid place; and the plaintiff avers, that confiding in the ſaid 


defendant's promiſe and undertaking, afterwards on the ſame day 
and year, at Weſtminſter aforeſaid, he, at the defendant's requeſt, 
uſed his endeavours to procure, and by means thereof on the 1ſt 
of March 1758, at We/tmiaſter, procured one John Gunſlon, being 
2 proper perſon to purchale of the defendant the ſaid place for 
1200/., and that the ſaid Gunfton did give to the defendant 1200/7. 
for the purchaſe of the ſaid place, whereby the defendant became 
liable to pay to the plaintiff 240. for the purchaſe of the ſaid . 
place, There are other general counts on a//imp/it for work and 
labour done, &c. but all that ever the plaintiff did for defendant 
was the procuring a purchaſer for the place. Upon non afſumpſity 
the caſe reſerved for the opinion of the court was as above ſtated: 
in the declaration, 


Upon debating this caſe at the bar, it was urged by the coun- 
cil for the plaintiff, that he was neither a buyer nor ſeller of the 
place or office, and that what he had done was at the defendant's 
requeſt, and was neither malum in ſe, nor malum prohibitum, and 
therefore he ought to be ſatisfied for his labour and trouble; but 
the whole court were of opinion that it was malum probibitum, 
and withia the ſtatute of 5 & 6 Ed. 6. cap. 16. ſec. 2. And 
though the plaintiff himſelf was neither buyer or ſeller, yet this 
appears to be a promiſe to pay him money, to the intent that a 
perſon ſhould have an office belonging to the cuſtoms, which is 
within the very words of the ſtatute ; but Mr. Juſtice C/ive ſaid, 
he thought the ſelling of oſſices was malum in ſe at common law, 
and thar if the ſtatute had never been made, he thought the pro- 
curing a perſon to buy the office of the defendant was not a good 
conſideration in law to raiſe an afſump/it, (which was not denied 
by any of the judges,) becauſe it was illegal; as if a gaoler per- 
mits a priſoner to go at large upon his promiſing to ſatisfy the 
debt for which he is impriſoned ; he eſcapes by the conſent of 
the gaoler, and. does not pay the debt according to his promiſe, 
the gaoler brings aſumpfit, but ſhall not recover becaufe the con- 


_ fideration was illegal; for it is a molt certain principle that eve 


confideration to ground an af/ſump/it upon muſt, be lawful. Vi 

Tomkins and Bennett, 1 Salk. 22. Co. Lit. 234. a. Sir Arthur 
Tigram's caſe, 16 Viner 126. pl. 3. Smith v. Coleſhill, 1 Rall. 
Ar. 116. 1 Roll. Rep. 313. Dyer 18. pl. 123. 


Judgment for the defendant, 
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Roe, on the Demiſe of Parry, ver/us Hodgſon, C. B. Ante, 1g. 


QEE this caſe before in Trin. 33 34 Geo. 2. The court were 

now all clearly of opinion, that a guardian of an infant can- 
not make a leaſe of the infant's lands, and that the leaſe in this 
caſe was abſolutely void. L 


Judgment for the defendant. 


TRINITY TERM, 
1 Geo, III. 176. 


Anonymous. C. B. 
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4 A trader, before he commits any act of bankruptcy, draws 
a a promiſſory note for 200/., payable to B. or order; then !ndorſee of 
A. eommits an act of bankruptcy, and afterwards B. indorſes the . a f 
note over to C., who is the petitioning creditor; and it was held bankruptcy 
per totam curiam, that he may well be ſo, for the 200 J. was a Yo the 
debt due from the bankrupt before he committed the act of bank- — 
ruptey to ſomebody, viz. to B. June 1, 1761, 
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2 Ceo. III. 1761. | 


Lockyer verſus Eaſt India Company. C. B. 


N action of covenant upon a charter- party was tried at the 
bar by a ſpecial jury of the citizens of Condon, who all con- 


bar in Mia. ſented to be ſworn, and waived any privilege as citizens of Lon- 


dleſex. 


don, in not being obliged to go out of the city to ſerve on 
juries. 


Note; Lord C. J. Willes was abſent all or the moſt * part of this 
term, ſo that there was not much bufineſs done. e died on 
or about the 15th of December 1761, at his houſe in Bloom/bury- 


ſquare. 


HILARY: TERM, 
2 Geo. III. 1762. 
ANUARY 23, 1762, Sir Charles Pratt, Knt, the King's 


JF Attorney-General, and 7% Burland, Eſq. were called to 
the degree of Serjeants at law. N 


Emblema Annuli 


Tu ſatis ambobus. 


» Monday, January 25, 1762, the Right Honourable Sir Charle: * 
Prait, Knt. having lately been appointed by the king Lord Chief 
_ of his Majeſty's court of the Bench, took his place there 

is day. | Z 2 * 
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Anonymous, C. B. 


A Declaration without notice to plead, was delivered to the de- Pee. 

> fendant; and ſome time afterwards a notice in writing was Notice to 
=_ to the defendant to plead within eight days (he living =_ — 
above 40 miles from London); this was held to be a good declara- don was de- 
tion and a good notice to plead, although it was not given at the !ivered held 
time of the delivery of, or written on the back of the declaration, *** 


Whitaker for the plaintiff, Hewitt for the defendant, 


Paris verſus Salkeld. C. B. 


JSSVE was joined in this cauſe, and the venire faciat was pre, puls le 
awarded returnable quinden. Hilarij, which is the 29th day of dancin con- 

January: after this laſt continuance, the defendant on the zoth nuance 

of January pleaded generally, that puis darrein continuance, Viz. rejeed by 

on ſuch a day he became a bankrupt, and that the cauſe of action the coun if 

did accrue before ſuch time as he became a bankrupt, and hoc pa- I verified 

ratus eft verificare, & c. and verified this plea by an affidavit. = 

Upon the motion of Serjeant Naret, a rule was made to ſhew 

cauſe why this plea ſhould not be ſet afide, as a frivolous and di- 

latory plea, alledging that by law it was wholly in the diſcretion 

of the court whether they would receive the plea or not; for 

which purpoſe he cited Yelv. 180. Moore v. Hawkins ; that the 

plea is bad, becauſe it doth not alledge that the defendant hath 

in all things conformed, and obtained his certificate, and that it 


was not pleaded in due time. 


To which, upon ſhewing cauſe, it was anſwered by Serjeant 
Hewitt, that the plea was an honeſt and fair plea, and pleaded 
generally, as the „at. 5 Geo. 2. direCts, and was in due time, 
for the fact happened ſince the iſſue between the parties was 
joined, and the laſt continuance (which js the return of the 
venire) was upon the 27th of January; and this plea was put in 
upon the zoth of January, which is the guarto die poſt, or day of 
grace of — return, and he inſiſted that the court could not by 
law reject the plea, but were bound to receive it, and that if his 
brother Nares thought it a bad plea he muſt demur to it. This 

lea may conclude either in bar or abatement, and in either way 
t is peremptory, and you may either take iſſue upon it, or de- 
mur. Cro, Fac. 201. 


The C. J. and Clive J. at firſt ſeemed to think that it was in 
the diſcretion of the court whether they would receive this plea 
or not; but Bathurſt J. ſaid, he thought the court were bound 
to receive it, and could not determine whether it was a good 
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plex or not, but only upon a demurrer ; upon which the Chief 
Juſtice ordered the matter to be debated at another day, as to 
this point, whether it was in the diſcretion of the court to reject 
this plea ; whereupon it was ſpoken to a ſecond time; when the 
court were all clearly of opinion that they had it not in their 
power to reject the plea; and the Chief Juſtice ſaid, that ſuch 
diſcretion was contrary to the genius of the common law of Eng- 
lang, and woyld be more fit 2 an Eaſtern monarchy than for 
this land of liberty; nulli negabimus, & c. juflitiam; and there is 
no difference between a plea puis darrein continuance and any 
other defence, but this, viz. that the fact which warrants this 
plea firſt exiſted or happened ſince the laſt, and before the next 
continuance ; it is a defence which the party could not poſſibly 
make when he firſt pleaded, and which he is Lon to make after 
the laſt continuance, and before the next. It muſt be yerified 
by affidavit, for if it was not to be ſo, great delays would enſue 
by pleas of this kind. The caſe in Yelv, was relied upon by Ser- 
jeant Nares, that it was in the diſcretion of the court to reject this 

lea, but the books in general are to the contrary ; and the doubt 
in Yelv. was, whether he had a power to receive this plea at the 
aſſizes; and the judges determined that the plea ought to be re- 
ceived ; but ſee the ſame caſe in Cro. Fac. 261, which ſays, the 
plea may be received at the diſcretion of the juſtices, if they per- 
cęive any verity therein; and the caſe in 1 Stra. 492. proves that 
the plea myſt be received, if it be verified by an affidavit, for in 
that caſe the plea was frivolous and untrue, ſo was rejected. 
Clive J. ſaid, he thought the plea in the preſent caſe was a bad 
plea, but was of opinion that it could not be determined but 
upon a demurrer. . Bathurſt J. ſaid, the court muſt receive this 
plea as it is verified by affidavit, and that there was no caſe to be 
found wherever this ſort of plea was rejected, becauſe not good 
in point of law. Nel J. of the ſame opinion. 


So the plea was received, and the rule diſcharged. 
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Paris ver/us Salkeld. C. B. Ante, 137. 


H defendant pos puis darrein continuance, viz. that on Plea puls le 
T ſuch a day he became a bankrupt, and that the cauſe of dein cn. 
action accrued before ſuch time as he became a bankrupt, and denen 
concluded with an averment in bar; the plaintiff demurred; and became a 
now it was objected by Serjeant Nares that the plea was bad, be- krass, 
cauſe it is not alledged by the defendant that he had conformed — 
himſelf to the ſtatutes of bankrupt, nor obtained his certificate, that he bach 
2dly, It is not ſaid that this plea is vigere fatuti; to which it was —— 
=» dh by Serjeant Hewitt that the plea was general, and ex- * * = 
actly as the fat. 5 Geo. 2. directs, the words whereof are, That 

in caſe any bankrupt be impleaded for 2 debt due beſore ſuch 

time as he became bankrupt, he ſhall be diſcharged upon common 

bail, and may plead in general that the cauſe of action accrued 
before ſuch time as he became a bankrupt, and may give the ſta- 

tute and the ſpecial matter in evidence; ſo that he inſiſted the 
defendant had no occaſion to alledge that he had conformed and 
obtained his certificate, which certificate (he ſaid) was matter 

of evidence; and as this ptea concludes in bar; the plaintiff might 

have replied that the defendant hath not conformed, Ec. not ob- 

tained his certificate. Indeed he admitted, that if the ſtatute had 

not chalked out this general manner of pleading, he ſhould have 

thought it neceſſary for the defendant to have alledged that he 

had conformed, c. To the ſecond objeCtion, that the plea is 

not ſaid to be vigore fatuti, it was anſwered, that was mere mat- 

ter of form, and is not ſhewu for cauſe of demurrer. 


Pratt C. J. inclined to think that the plea was bad, and ſaid, . 
that whenever a party comes to excuſe or entitle himſelf, he 
ought to alledge every circumſtance that entitles him to that 
thing; and this, he ſaid, way a general rule in pleading : fo here 
he thought it neceſſary to have been alledged by the defendant 
that a commiſſion iſſued againſt him, that he ſurrendered and 
conformed himſelf; the words of the ſtatute are, ſuch — 
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ſhall be diſcharged on common bail, &'c.; the word ſuch muſt 
mean a bankrupt who has conformed himſelf. He ſaid it was 
clear law that a bankrupt cannot be diſcharged abſolutely before 
he obtains his certificate. He ſaid, he thought it ought to be 
pleaded vigore flatuti, otherwiſe the court mult conſider the plea 
as at common law, and then every thing ought to be alledged; 
but this plea only ſays that the defendant has ſubmitted to be ex- 
amined, c. and is ready to conform, &c. not that he has con- 
formed. 


Bathurſt J. ſaid, he thought the court muſt take notice whe- 
ther the plea be within the ſtatute, although it be not ſaid wigore 
atuti, &c. but ſeemed to be clear in opinion that the plea was 
bad, becauſe it did not aver that the defendant had conformed, 
Sc. and that the plaintiff ought to have judgment; but the caſe 
was adjourned for further conſideration. Vide 2 Ld. Raym. 1546. 
Comyns 205, 1 Wis. 249. Henderſon and Winter, Hil. 
11 Geo. 2. B. R. ——— V. Tomlin, Mich. 5 Geo, 2. B. R. 
1 Stra. 492. | 


Afterwards at another day in this term the Chief Juſtice ſaid, 
we are clear of opinion that the plea is bad, becauſe the defendant 
hath not averred that he has conformed, c according to the ſe- 
veral ſtatutes concerning bankrupts. Judgment for the plaintiff, 
Clive and Neel Juſlices abſentibus, 3 5 


Henchett per/us Kimpſon. C. B. 


Landlord en- C. J. Pratt. Te E defendant had judgment of nonſuit againſt 
— tea the plaintiff, and upon a fferi facias took the 
before a de- Plaintiff's corn in execution, which was unthreſhed; the landlord 
rendant can immediately gave the fheritt's bailiff notice that there was 301. 
execuion fo. due to him from the plaintiff ſor one year's rent, and after zhis, 
coſts on a the bailiiF proceeded to threſh the corn, and ſold the ſame for 
nontvit. 214. and upwards; and now the ſheriff and defendant upon 
ſhewing cauſe why they ſhould not pay the landlord one year's 

rent, inſiſted that a defendant's execution was not within the 

fat. 8 Anne, which was made in favour of landlords, but that the 

ſtatute only extends to executions at the ſuit of plaintiffs; /ed non 

allocatur, for the words of the ſtatute are, « No goods upon any 

ce renements leaſed ſhall be taken by any execution, unleſs the 

« party at whoſe ſuit the execution is ſued out ſhall, before the 
removal of ſuch goods, pay to the landlord of the premiſes all 

© money due for rent for the premiſes, provided the arrears do 

cc not amount to more than one year's rent; and in caſe the 

ce arrears ſhall exceed one year's rent, then the party at whoſe 

*«« ſuit, Sc. paying the faid landlord one year's rent, may proceed 

«© to ęxecute his judgment; and the ſheriff is required to * 

; ag 
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te and pay to the plaintiff as well the money paid for rent as the 
te execution money.” And the ſtatute ſhall have a liberal con- 
ſtruction; and the words, “ Party at whoſe ſuit the execution 
« ig ſued out,” Cc. ſhall be conſtrued to mean either plaintiff 
or defendant, whoſe judgment and execution it is. It is further 
inſiſted, that in all events the ſheriff ſhall not be anſwerable ro 
the landlord for more than 21 /. which the cora was ſold for. 
This is a matter of importance which ſheriff*s officers ought to 
underſtand. Before this ſtatute, executions took place of all 
debts that were not ſpecific Hens, even of rents due to landlords : 
it was thought hard that landlords ſhould not have ſomething 
like a ſpecific lien; ſo the parliament have given them this remedy 
ſor one year's rent, but for no more, becauſe vigilantibus of non 
dormientibus jura ſubveniunt. Neither a plaintiff or defendant 
has any right to go upon the premiſes; the law gives this entry 
to the ſheriff only by virtue of the execution, but after he has 
notice of rent being due to the, landlord, he cannot remove the 

oods before he has ſatisfied the landlord one year's rent ; the 
andlord ſhall have the like benefit of diſtreſs for one year's rent 
as if there had been no execution at all ; unleſs the rent be paid 
the ſheriff muſt quit, and if he does not quit, a ſpecial action 
on the caſe lies againſt him after notice of the rent due ; but 
there is a ſhorter way by motion to the court, as in the prefent 
caſe, that the landlord may have reſtitution to the amount of the 
goods the ſheriff has ſold; the bailiff in this cafe became a 
wrong-doer immediately after he had notice of rent being due 
to the landlord. Per curiam—Let the. prothonotary rake an 
account of the goods taken in execution, and what they were 
ſold for, and let the ſheriff be allowed ſuch coſts as incurred 
before notice given him of the rent due to the landlord, and 
after all jult allowances, let the reſt of the money be paid by the 
ſheriff to the landlord. Brother Hewitt for the laudlord, brother 
Nares for the ſheriff. 


Marriott vera Liſter. C. B. 


C ASE upon eight ſ-veral counts in afumpft; upon the general 

iſſue there was a general verdict and damages given for the 
plaintifF upon all the counts. And now it was moved in arreſt 
of judgment that one of the counts was bad, and therefore as 
intire damages were taken upon this count as well as the reſt, 
judgment ought to be arreſted : the count objected to runs thus 
—*« Whereas James Lifter (ſuch a day and year, at ſuch a place) 
« was indebted to Thomas Marriatt in 20 J. for the like ſam be- 
« fore that time lent and advanced by the ſaid Thomas to 
« Dalrymple, at the ſpecial inſtance and requeſt of the ſaid Fames 
* Lifter; and being ſo indebted, he the ſaid James Lider in con- 
v fideration thereof afterward, to wit, at ſuch a time and place, 
! « promiſed 
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« promiſed to pay to the plaintiff the ſaid 204. when requeſted.” 

Per curiam — The word lent is a technical term, and no man can 
be indebted to another for money lent, unleſs the money be ac- 

tually lent to that perſon himſelf ; but this count alledges, that 

the defendant is indebted to the plaintiff for money lent to a 

ſtranger, James Dalrymple. Now James Dalrymple is certainly 

indebted to the plaintiff, becauſe the money was lent to Fames 

Dalrymple, and the law raiſes the promiſe which is not neceſſary 

to be proved; therefore if James Dalrymple is indebted to the 
plaintiff for this ſum lent to him, the defendant cannot be alſo 
indebted to him for it, becauſe there cannot be a double debt 
upon a fingle loan. This is a ſpecial undertaking or promiſe to 
pay a ſum of money lent by the plaintiff to a ſtranger, which the 
law does not raiſe, and therefore ſuch ſpecial promiſe is traverſ- 
able, and muſt be proved; but upon an indebizatus aſſumꝑſit for 
money lent to a defendant, the law raiſes the promiſe, which is 
not traverſable, and need not be proved. In ſhort, it is abſurd to 
affirm A. is indebted to B. for money lent to C., for the ſame 
money cannot be lent to two perſons ſeverally ; and ſo is 1 Salk. 
Butcher againſt Andrews. And the judgment was arreſted. 
Hewitt Serjeant for the defendant, Davy and Burland Serjeants 
for the plaintiff, | 
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How verſus Denin. B. R. June 18, in error 
from C. B. 


4 ves; was an action upon the caſe on ſeveral promiſes by 
| bill againſt an attorney of the Common Pleas. Judgment 
was given there by ni dicit, and upon error brought the common 
errors were aſſigned ; and alſo that there were no pledges to pro- 
ſecute appearing upon the record, * 


It was inſiſted for the plaintiff in error, that the want of pledges 
is matter of ſubſtance, and in this caſe, being a judgment by 
default, was not aided by any ſtatute; and many caſes were 


cited to ſhe it was ſubſtance, and not mere matter of form, 
0 . AS 
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as Dyer 288. Cre. Car. gi. Huttin ga. Fiethey 39. Rob. 
Rep. 205. 12 Med. 198. 16 Finer 396. p. 13. But per a> 


riam (without hearing countel for che delendant in error) By 
the fat. of 4 & 5 Ann. tor the amendment of the, law, this is 
become mere matter of form, and cannot be taken advantage of 
in error now, whatever it might have deen before that Nature ; 
and if the defendant h+d thought fit to have taken advantage of 
this defect of form, he ought to have demurred and fhewed it 
for cauſe in . B. and then the plaintiff there might have moved 
to amend; but not having done fo, we will not reverſe the 
judgment for this mere defect of form ; And the judgment was 
aſfitmed. a 


C. B. 


(COVENANT brought by the plaintiF upon a l-afe for years, 

as heir in reverſion in fee to his father, and breach aſbgned 
for want of repairs; deſendant pleads that the father when be 
made the leaſe to him was only tenant for life, and that the father 
being dead the leaſe is determined, a% ue bee that after the 
making of the ſaid indenture of leaſe the reyerfion belonged to 
James Brudnell, (the father and his heirs,) as the plaiutick hath 
alledged in his declaration, Deaurrer aud joinder. 


Brudnell verfus Roberts. 


It was argued by Serjeant Hewitt for the plaintiff, that this 


ica was bad, becauſe wherever a leflee accepts a ale for years }; 


y indenture, he ſhall be ettopped to tay that the leder ud Ne 
in tenementis, and the plaintick need not reply hut cfoppet, but 
may demur, becauſe the declaration is on the unleniure, and the 
efloppel appears upon the face of the record ; oiherwile it he had 
declared qued euur demifeJet, Ke. 1 Salk, 277, N ». Gaidadd ; 
and this is clearly law, fag fo is Co. Lit. 47. (e. Fac. 312. 
Cro. Elia. 362. And not only the eur him. If, but the grantee 
of the reverfion, and all parties claiming under tho, wil | have 
the beneſit of the eſtoppel, which (he (ut +) ran along with the 
lands; and that the plaimitf claiming as beit under the ter, 
his anceſtor ſtands in his place. 24%, It was viged tor the 
plaintitF that the traverſe was defective and uncertata; but 1 
heard nothing ſaid to ſhew that it was vacertain, 


On the fide of the defendant it was argued by Serjeant Naves, 
That this was an action of covenant brought by the plainut upon 
an indenture of leaſe for years made by the faiher of the plant 
to the defendant, and breach aſſigned tor want of repairs, upon a 
covenant in the leaſe 3 the detendant pleads that the plunit's 
father the leſſor was only tenant for life, that he is dead, and the 
leaſe is determined, and traverſes as above z that the kate being 
now at an end, there is an end of all the covenants therein, =_ 

| 5 
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of this action; a leaſe for years by tenant ſor life is ſo abſolutely 
determined, that no acceptance of rent by the ſucceſſor to the 
land can make it good. Co. Lit. 341. 6. Nares Serjeant ad- 
mitted that during the life of tenant for life, (of the leſſor,) and 
the continuance of the leaſe, the defendant would have been 
eſtopped to ſay he had not the reverſion in him, but he being 
dead, and the leaſe thereby at an end, the leflee is, as it were, 
unmuzzled, and is not eſtopped to plead the truth, which he has 
done by this plea, in confeſſing the leaſe and avoiding it: and 
of that opinion was the whole court; they alſo held that the 
traverſe was well taken; and judgment was given for the de- 
fendant per totam curiam. See Co. Lit. 47. b. fi non que le leaſe 
fort per fait indent., &c. very appoſite to the point of eſtoppel. 

'ote ; Clive J. ſaid, the defendant might either traverſe that the 
father was not ſeiſed of the reverſion in fee, or that it did not 
deſcend to the plaintiff ; quod fuit conceſſum. 


Handaſyde ver/us Morgan in Debt on' a 
Bond. . : Error, 
Same verſus Same upon a Note of Hand. 00 


 Timere- AFTER verdict plaintiff in error put in bail in due time; a 


_—_ ,= rule for better bail was ſerved upon the maid-ſervant of Mr. 


error, be- Cox the attorney for plaintiff in error upon a Tueſday. On Sa- 
cauſe no real furday following this notice came to the knowledge of Mr. Cox, 
1 and not before, as appeared by the affidavit of himſelf and two 
ſo courr of his clerks, Upon this I moved for two days to perfect the 
_— it bail; but the court abſolutely refuſed to give any time, unleſs I 
— for ould ſhew them there was ſome real error in the record; 
which, as I was not able to do, they took it for granted that the 
writ of error was brought merely for delay, and the rule to ſhew 
cauſe why the plaintiff ſhould not have two days to perfeCt. his 


bail was diſcharged. 
Davy for deſendant in error, 


| Crowder verſus Rooke. C. B. 


Tr al hid * cauſe was at iſſue, and the record of nfs prius, habeas = 
_ — corpora, and jurata, were all made up for trial at a certain 
3 the fittings ; but the cauſe not coming on to be tried at that day, the 
urata is not pl1intiff's attorney ought to have altered the record of nf prius, 
amendabits rurit, and jurata, for a future day of ſitting, but neglected ſo to 


og do, or to re-ſeal the ſame, although he was apprized thereof, 


de novo 


a ed the fo the cauſe was tried at a future day, and it appeared upon the 
trial bes face of the jurata, &c. that the cauſe was tried after the day of 


NG ni prizs mentioned therein; and there was & verdict for the 
| plaintiff z 
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plaintiff; and vow the plaintiff moved to amend the baker ow 
bord and the jarata, and the defendant moved to fet zue tba 
verdict. A rule was made to ſhew cauſe why the amendmeus- 
ſhould not be made; and upon thewing cavte the whole court 
were clearly of opinion that the trial was coram nor jwidice, and 
diſcharged the rule for an amendment; but were of opinion tha 
they ought ex Mis to order a venire de novo to be awarded; 

which way ordered accordingly. i 5" 2759-6460 
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Chapman verſus Pickerſgill. C. B. 


CTION upon the caſe for falſely aud maliciouſly ſuing out c: + 
A a commillion of bankrupt agaiuſt the phaintiff, who de- fy 214 
Elared upon thtee counts; in the firſt, having Rated his honeſty, 2 
he alledges that the defendant did falfely and malicioufly exhibit cee en 
a petition to the Lord Chancellor that the plaintiſf was indebted of hantougt 
to him in 2004. and had committed au act of bankrupicy, chat 2 es. 
the commiſſion thereupon iſſued, and the defendant wag declared vu fuger- 
a bankrupt, and that afterwards the commiſſion was ſuperſeded; . b » 
and the plaintiff ayers that he never committed any act of bank. e, 
ruptcy : the ſecand count is much the fame, with the hke aver woug) the 
ment; the third count 13 much the ſame, but without fuck arer- — 
ment. To this the defendaut pleaded the general ifſue, aud ,. , 
there was a general vetdict and damages fog the plhaiotif, taken. canes by 
upon all the three counts: wheteupon it was moved that the ***= 
judgment might be arreſted far two reaſons; firſt, becauſe this 
action will not lie, there being in this caſe a particular remedy 
given by the ſtatutes of bankrupt, 5 Ges. and 3 Ges. 2. which 
enact, x before avy commiſſion ſhall ifue, the petinoning 


creditor thall (among other things) give bond to the Lord Chan. 
cellor in the penalty of 2004 to be conditioned for proving his 
debt, and the party a bankrupt before the coramiſaners, and 
upon a trial at law, G. and if it ſhall appear that the commathon 
was taken out fraudulently ar 1 the Chancwliur may 


Vol. II. | order 
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objection was, that this a 
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order ſatisfaction to the pau ved, or may aſſign the bond to- 
e ſ 


the ſaid party, who may ſue ame in his own name. The 
ſecond point on which the judgment was moved to be arreſted 
was, becauſe it is not averred in the third count, that the. plaintiff 
was not indebted to the defendant in 200 /., or that he never com- 
mitted any act of bankruptcy. | 


| This caſe was argued twice at the bar, in two former terms, 
by Serjeant Hewitt and Serjeant Burland for the defendant, and 
by Serjeant Whicaker and Serjeant Nares for the plaintiff; and 
in this term the Lord Chief Juſtice gave the opinion of the whole 


_ Eourt, that judgment muſt be for the plaintiff, - - 


Lord Chief Juſtice—Upon the arguing of this caſe, the firſt 

| Kian will not lie, there being a remedy 
given by ſtatute, that a proceeding on a commiſſion of bank- 
ruptcy was a proceeding in nature of a civil ſuit; and that no 
action of this fort was ever brought: but we are all of opinion 
that this aCtion is maintainable. 


The general grounds of this action are, that the commiſſion 
was falſely and maliciouſly ſued out; that the plaintiff has been 
greatly damaged thereby, ſcandalized upon record, and put to 
great charges in obtaining a ſuper/edeas to the commiſſion. Hers 
is falſehood and malice in the defendant, and great wrong and 
damage done to the plaintiff thereby. Now wherever there is 
an injury done to a man's property by a falſe and malicious proſe- 
cution, it is moſt reaſonable he ſhould have an action to repair 
himſelf, See 5 Mod. 407,8. 10 Med. 218, 12 Mod. 210. I 
take theſe to be two leading caſes, and it is dangerous to alter 
the law. See alſo 12 Mod. 273. 7 Rep. Bulwer's caſe, 1. 
2 Leon. ——. 1 Rell. Abr. 101. 1 Ven. 86. 1 Sid. 464. But 
it is ſaid, this action was never brought; and ſo it was ſaid in 
Afoby and White. I wiſh never to hear this objection again. 

his action is for a fort: torts are infinitely various, not limited 
or confined, for there is nothing in nature but may be an inſtru- 
ment of miſchief, and this of ſuing out a commiſſion of bank- 
ruptcy falſely. and maliciouſly,' is of the moſt injurious conſequence 


* ” 


in a trading country, 


It is further ſaid, the flat. 5 Geo. 2. has given a remedy, and 


therefore this action will not lie; but we are all of opinion, that 
in this caſe the plaintiff would have been entitled to this remedy 
by action at common law, if this act had never been made, and 
that the ſtatute being in the affirmative, hath not taken away the 
remedy at law. 2 Raym. 163. And this is an univerſal. rule, 
that an affirmative ſtatute is hardly ever repealed by a ſubſequent 
afhrmative ſtatute, for if it is poſſible to reconcile two ſtatutes, 
they ſhall both ſtand together, If they cannot be reconciled, ir 4 


* 
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laſt ſhall be a repeal of the firſt : but the moſt decifive anſwer 
is, that this ſtatute-remedy is a moſt inadequate and uncertain 
remedy; for though there be the moſt outrageous malice and 
perjury, and the party injured ſuffer to the amount of ten or 
twenty thouſand pounds, yet the Chancellor has no power to 
give him more than the penalty of 200 . Beſides, the method 
of applying to the Chancellor is more tedious, expenũve, and in- 
convenient than this common law remedy ; and this caſe, in us 
nature, is more properly the province of a jury than of an judge 


whatever. 


It. is further objeed, that in the third count there is no aver- 
ment that the plaintiff was not indebted to the defendant, or ever 
committed an act of bankruptcy ; but no caſe was cited to thew 
ſuch averment to be neceſſaty. The ground and ſubſtance of the 
declaration is falſehood and malice : there are no inſtances of ſuch 
averments in conſpiracy, that the party was innocent, or did not 
do the fact on which he was indicted ; but the are the 
other way. In an action for words; as, for faying a man is a 
thief, the plaintiff has no occaſion to aver he is not a thief z and 
this caſe is analogous; for aſter the plaintiff has alledged that 
the commiſſion was falſe and malicious, it would be tautology to 
make ſuch averment that he was not indebted, We. ; and this 
declaration would have been good on a demurrer z more clearly 


it is ſo, after a verdict. 
Judgment for the plaiat. 


Marriot verſus Liſter. C. B. 


TH. was an indebitatus aſſumpſit againſt defendant for money 

lent and advanced by the plaintiff to a third perſon at the 
defendant's requeſt z and after à verdict for the plaintiff, the 
judgment was arreſted in Zafter term laſt. Fide this caſe before, 
Eaſter, 2 Gee. 3. Now the plaintiff (having brought a writ of 
error) produced an original writ, wherein it appeared that this 
count was for money paid and advanced to a third perſon at the 
requelt of the defendant; and it was moved by Serjeant Nares 
that the count might be amended by the writ, by Rrikiag out 
the word /ent, and inferting the word paid inltead thereof z who 
alledged, that it was the conſtant practice in the King's Bench, 
when a declaration happened to be faulty, to file a bill which was 
right, and to amend thereby, and that the court tere never in- 
quired whether the bill was filed before or after the declaration; 


and cited 2 Stra. 1151. Wilder v. Handy, which was treſpaſs for 


killing a dog. After a verdict for the phintiff, it was moved iu 
arreſt of judgment, that the declaration ran by revital, “ Where» 
« as,” Wc. ut a bill being filed right, (the time of filing, the 


court refuſed to inquire Wy HE it to be amended ; and 
511 L 2 
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in Mich. 23 Geo. 2. Smith v. Ledbury, it was laid in trover that 
the deſendunt was poſſeſſed of a horſe inſtead of the plaintiff : i 
was moved to amend, but Lee C. J. ſaid, there muſt be a bill 
filed right to amend by: afterwards a bill made right was filed, 
and the court amended the declaration by it, though the poſſet- 
fion was the very g/ of the action. But per C. J. Pratt et tot. 
curiam—We muſt preſume the plaintiff proved money /ent, for 
your verdict is for money ſent to a third perſon, and no precedent 
can be ſhewu wherever ſuch an amendment as this prayed was 
ever made: the amendment now prayeN is at the common law 
the ſtatutes of amendment lead us to ſee what power we had at 
law to amend ;} we had no power to amend after the firſt term, 
when the record was made up and the roll carried in; but fince 
the ſtatutes, courts have gone a great way further. See 3 Lev. 
347. But there is no ſtatute goes fo far as to empower us to 
make an amendment, which would alter the trial, or the iflue 3 
the iſſue at the trial was, Whether the plaintiff lent a third per- 
fon money at the defendant's requeſt ? and you would now make 
the iffue to be, Whether the plaintiff paid a third perſon money 
at ' defendant's requeſt ? This would be to alter and change the 
record in a moſt ſubſtantial point. We are bound by the record 
and the verdict, and mult take ir to be true, that every part of the 
declaration was proved at the trial. The plainti has miſtaken his 
action; and if we were to allow this amendment, great incon- 
venience would enſue; for then we thould lay dawn a rule, that 
whenever the plaintiff had obtained a verdict in a cafe where he 
had no legal cauſe of action, he might afterwards fue out an 
original writ, whexcin he had good and legal cauſe of action, and 
amend his record thereby, and recover upon an iſſue which had 
never been tried; for it has never been tried in this cauſe whe- 


ther plaintiff paid money to a third perſon at the inſtance of he 


defendant, but only whether he unt money to a third perſon at 
the defendynt's requeſt : and for thefe reafons the amendment 
was refuſed, notwithitanding the practice of the King's Bench 
was very much inſiſted upon by the plaintiff. Brother Nores for 


the plaintiff, brother Hewitt for the defendant. ot 


Debt upon 
an award, 


n nil de det. 


Partiality in 
the a bitra- 
tors not al- 
lowed to be 
given in evi- 
dence. 


Wilts verſus Maccermick. C. B. 


DEBT upon an award, whereby it was awarded that the de- 


fendant ſhould p * the plaintiff z50/. 165. 9d. & c. The 
defendaut pleads that he doth not owe to the plaintiff the ſaid 
1507. 16s. gd., and thereupon they were at iſſur, which was tried 


| before Mr. Juſtice Noel on the weſtern circuit, and a verdict was 


found for the plaintiff. And now it was moved for à new trial 


by Serjeaut Davy, becauſe the judge refuſed to permit the de- 
' fendant to give in evidence partiality in the arbitrators in making 


the award. Davy inũited, that in this caſe the defendant coub! 
E P ca 


M1cyAELMAS Trax, 3 Geo. III. 1762. 


plead nothing but vi debet, and might thereupon give in evidence 
any matter that deſtroys the action; that partiality aud corrup= 
tion in the arbitrators made the award void, and being ſo, the 
action was deſtroyed. But per , - be plca of mil deder, 
prima facie admits the award, and there never was an inftance 
where this kind of evidence was petmitted to be giren ʒ i would 
be to ſulfer evidence that affects third perſons, the arbitrators 
themſelves an award is a judgment by judges choſcu by the par- 
ties themſelves, and a jury in 4 ſpecial verdict cannot and any 
matter or fact d:hzrs the award by parity of realo”, nothing 
dehors the award (as partiality is) can be given to them in evi- 
dence. If this evidence was permitted, plainti would be 
wholly unprepared at the trial; for all that he has to de, s to 
prove the ſubmiſſion and the award z the corruption or partial 

of the arbitrators may be wholly unknowa to the plaintiſf ʒ it con- 
cerns the arbitrators themſelves. In a trial at law, this matter of 
partiality and corruption can never be got at 3 there is nv precedent 
at law of any writ to ſet aſide an award, and we muſt go by pre- 
cedent 3 there is no caſe wherever this matter hath been pleaded : 
the fat. . 3. fhews that an award at law muſt Rand, for that 


ſtatute ſays, that with reſpect to awards made according to that 
ſtatute they ſhall ſtand, unleſs controverted and ſet alide in two 


terms. The remedy. in this caſe is in equity, or at law by action 
againſt the arbitrators, if they have been corrupt. New mal 
refuſed, and judgment for plaintiff, Serjeant Stanford and 
Hewitt for plaintiff, Davy and Buriazd for defendant. 


HILARY TERM, 
3 Geo. III. 1763. 


—ͤ ö1— 


YANUARY the 24th, 1763, the honourable Sir Henry Goudy, 

knight, one of the barons of the court of Exchequer, having 

lately been appointed by rhe king one of the juſtices of his court 
of the Bencb, took his place there this day. 
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2 D EBT o on a 8 with condition for the 8 of a certain 
au, 3 ſum of money on a certain day; defendant pleads payment 
the cay before the day; plaintiff replies, that the defendant did not pay 
picacedis ill. before the day, et de hoc ponit ſe ſuper patriam : defendant N 
and plaintiff joins in demurrer. | 


\ 


- Nares Serjeant for the defendant admitted that the plea at firſt 
was bad, but inſiſted the plaintiff had made it good by replying 
and tendering flue upon it, or that if the iſſue was immaterial, 
there: _ to be a repleader. N . 


HewittSerjeant contra—This is a caſe where defendant has not 
joined iſſue to the country, but has put himſelf upon the judg- 
ment of the cqurt; and though the replication be bad, yet when- 
ever the caſe is upon a demurrer, the court looks for the firſt 
fault, which is in the plea here ; and therefore judgment ought 
to be for the plaintiff; and of that opinion was the court, and 
gave Judgment for PR 


EASTER TERM, 


= 9 * So 


3 Gee. III. 1763. 


4 


. Eſq. Executor, &c. ver/us The Gods! 
nors of Tamworth School, and Collins, Ck. 


C. B. 


A B. being ſeiſed of the advowſon of a donative, the dads 
in his lifetime, becomes void; then A. B. dies, (the church 
deing ſtill yoid,) having firſt made his will and the plaintiff his 
executor, who has brought this quare * ſuppoſing himſelf 
entitled to this turn, as an executor is, in the caſe of a preſentative 
benefice : after two arguments in the C. B., the whole court was 


clearly of opinion that the right of donation deſcended to the * 
| | 0 
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of A. B., and that his executor had no title, which he would 
have had, if it had been a preſeatutive benefice. 


It was ſaid by the court, in giving this j tat defore 
the council of Lateran all benefices were like what donatives are 
now, that no lapſe could have incurred in antient tunes, and 
that biſhops had no right of inſtitution before the time of Riv 2. 
Ante cuncilium Lateranen'e (favs Brache) nullium currebat temgus 
contra preſentintes. Seld. Hit. Tithes, cap 12. ja 380. Aud 
the Chief Juſtice ſaid, the author of the Ce never read this 
chapter of Selden, or he has impoſed upon the padlic d faid 
there is no caſe in the books to exclude the heir of a donanve 
from his turn in this caſe, that a patron of a donative can never 
be put out of pofſcflion by an ufurpation. Aster a verdict for 
the plaintiff executor, &c. judgment was arreſt<d, and the title 
to the turn adjudged to be in the heir at law per h cur. 


| The King verfur John Wilkes, Eſq. Member of 
Parliament for Ayleſbury. C. B. 


ON Saturday, April 30, 1763, in the morning, the defendant 4 

Wilkes was arreſted by two of the king's melſenge rs, by vice © _ 
tue of a warrant from the ſecretary of Rate z the WS 
which warrant is in the words following : « George Montagu wb w 
« Dunk Zari of Halifax, Fiſcount Sunbury and Baron Halitax, — 
« one of the lords of his mae iy f maſt de ur privy council, R — 
« nant-general of bi ofty's forces, and principal — of fate : irs bac 
« Theſe are in his majefly's name to autharize ve you (taking > I al 
46 a conflable to your of ſearch for — 
10 the authors, printers, ans paring a feditiaus and treefonadle wa ie a 
« paper, intitled, Tux Non ru Bros, Nuxacs X V. Hates. TH 
% Day, APRIL 23, 1763, printed for G. Kefer wn Lage- wo wn 
tc ſtreet, London, and them, or any of them, having found, t> aggye: veneer. 
« bend and ſeize, together with their papers, and @ bring in fafe 15 
« cuftody before me ta be examined cancerung the premiſes, and frur- 
Wendy rags tr md ger 
« all 1, ſberiffe, juſtices Nu e, , 
« his majefly's — — military, and lkroing /ubjcts wohem 
« if may concern, are t2 be aiding and affi/fing ts you as there fail 
« be occahon ; and for fo doing this ſhall be your warrant. Green 
* rw James's the twenty-fixth day of April in the third year of 
* — 

majefly's reign TIES 


« To Nathan Carring Ga Aaaney, us, and 
« Robert Blackmere, r e i majelty's meſengets iu 
« ordinary.” 
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The ſame morning, » copy of the above warrant having been 
obtained from the meſſengers, who then had Mr. Willet in their 
ou cuſtody, and an affidavit being made of the truth of ſuch 
copy, and that Mr, Wilkes - was then in cuſtody of two of the 
above meſſengers at his houſe in Great Gearge:ftreet in Meſlmius 

the ſame were produced in the court of Common Pleas the. 
ſame 3oth-day of, April at twelve o'clock at noon, or a few mi- 
nutes before or after that hour; whereupon, at the ſame time, 
it was moved by my learned brother Glynn, that a writ of habeas 
gorpuls might be allowed to iſſue 3n/tantly, returnable forthavith, 
The Lord Chief Juſtice Pratt was pleaſed to ſay that this was a 
molt. extraordinary warrant; and the court ordered an habgas 
porpucs to be iflued inſtantly, returnable forthwith. It bring now 
about one- o'clock, the rule of court for the iſſuing the babes 
torus could not poſſibly be drawn up and entered, nor covld'the 
writ be made out, ſigned, and paſſed under the ſeal of the court 
before four or five o'clock in the afternoon : and although it was 
certainly known by the officers under the crown, particularly by 
Mr, Neis, then ſolicitor to the treaſury, that this writ had 
been ordered to ifſye by the court between twelve and one 
o'clock, while Mr. Wilkes was in the cuſtody of the meſſengers 
at his houſe in Great Gearge:ſtreet; yet, before the coming of 
the writ to the meſſengers, (che ſame aſternoon about five 
p'clork,) Mr, 1:/es was haſtily (I had almoſt ſaid in contempt 
of the king's high court) committed to the Tower of Lenden. 


Mr. Wilkes's ſolicitor, and one of his counſel, ſoon aſter they 
heard of ſuch commitment, went to the Tower in order to con- 
ult and àdyiſe with him, but were denied admittance to him 

Tajor 2 informing them that he had received orders 
from the + ſecretary of ſtate not to admit any perſon whatſoever 
to ſpeak with, or ſee Mr. Ji/tes ;* and ſurther informed them, 
that he had juſt before refuſed the Right Honourable Earl Temple 


ſuch admittance, «ut audi vi. 


On Sunday May tlie firſt, the ſame gentlemen went again to 
the Tower, between the hours of twe!-+ and one, on the ſame 
8 but were again denied admittance to fee or ſpeak wich 
Mr. Wilkes ;. and ſoon afterwards, ſeveral noblemen avd pentle- 
men of the firſt diſtinftion were refuſed admittance to fee or 

eak to Mr. Wilkes, and particularly his own brother was re- 
fuſed, ut audivi. 2 I 


. Aﬀter ſuch denial, Mr Wilkes ſolicitor demanded of Major 
Ransferd a copy of the warrant of commitment of Mr. Wilkes to 
the Tower, which was readily granted by the major, the TENOR 
whereof is in the words following : Charles Earl of Egremont, 
« and George Dunk Earl of Halifax, tords of bit mayefly's moſt 
« honourable privy council, and principal fecretarier of fate: Theſe 
« are in his majefly's name to authorize and require you to receive 
2825 i ä «K into 
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6 ite your cuſtody the body of John Wilkes . rg ont gon, 


&* for being TAE AUTHOR AND PUBLISHER OS A MOS © INFAMOUS 
* AND SEDITIOUS LIBEL, 1NTITLED, THE Noaru Barron, 
„ NumBeR XLV. TENDING TO INFLAME THE, NINDS a 
„ ALIENATE THE AFFSCTIONS OF THE PEOPLE FROM un 
* MAJESTY, AND TO EXCITE THEM TO TRKACTTORKOUS LINSUR> 
* RECTIONS AGAINST This GOVERNMENT, AND TO KEEP * 
« SAFE AND CLOSE, wntil Be foall be delivered by dhe courſe 2* 
« law; and fir fo dung this ball be your warrant. Gaven as 
6 St. James's the 30th day of April A in ie tired of bu 
fe majeſly's reigh. Egremout, Duck B 


* «© To the Right Hemouralle John Lord Berkley of Stratton, con- 
« fable of his maje/ly's Tower of Loudoa, ar H [autenunt 
* of the aig Tower, er bis deputy.” 


M. Webs, ſolieitor to the treaſury, being preſent in Majoe 
Ranfqrd's room when the copy of the ſaid warrant of commur- 
ment was granted, Mr. Wilkess counſel and folicitor applicy w 
Mr. Webb for admittance to Mr. Wilkes, whereupon (it is true) 
Mr. Web defired the major to allow ſuch admittance, and faid ke 
would be anſwerable aad indemnify the ,: but the ee 
with the true ſpirit of an excellent officer, anſwered, & be wall 
dc net, ar he could not diſvhey orders ;> Mr. N replied, and Gid 
he imagined, or he believed there muſt have been ſome miſtake 
in the orders, and that if either of the ſcetetartes of ſtate were 
in town he would apply and endeavour to obtain the defired 
admittance, and that i he could ſucce d therein he would fend 
or bring an order for that purpoſe in the afternoon of the Game 
Sunday, May the firſt ; whereupon Mr, Wilks counfel and 
ſolicitor departed from the Tower for ſome hours, and between 
the hours of eight and nine in the evening of the Tame day te- 
turned again to the Tower, and applied for admittance to Mr. 

iſkes ; but the major not having received any orders or mes 
ſuage ſrom either of the ſecretaries of ſtate, or from Mr. Wed, 
refuſed admittance, as he had done before, at audiue. 


On Monday the 24 day of Afay, at the iting of the court of 
Common Pleas in the mornipg, the meJengers returned the 
writ of habeas corpus which had iſſued aud been delivered to them 
on the 3oth of April in the afternoon aſter Mr. Wilkes was out 
of their cuſtody, and committed to the Tower as above z the 
TENOR of which return, indorſed on the fame writ, tuns thus z 
viz. © In obedience to the within command, we h m_ 
« to his majeſty's juſtices of the court of Common 
« Wiftminkgr, x bt at the time of the coming of this * 
ie the n John Wilkes was not, nor at any time Gince 
a hath been in our cited , or in the cuſtody of cither of us; 
40 TN to whom the writ was dis 
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Upon reading the writ and the return thereof, it was moved 
by the king's ſerjcant that the ſame might be affiled of record. 


To which Serjeant Glynn for Mr. Wilkes objected, and inſiſted 
that the return was too general in this particular caſe, (although 
it might be a good return in another caſe not circumſtanced like 
the preſent,) for that it clearly appeared to the court by ſufficient 


evidence, viz. the affidavit and warrant of arreſt and ſeizure of 


Mr. Wilkes, upon which the writ was founded and granted laſt 
Saturday at noon, that Mr. Wilkes was then in the cuſtody of the 
meſſengers, and therefore they ought to have returned and cer- 
tified to the court in what manner, when and by what authority he 
was taken out of their cuſtody, and what was become of his body. 


Some of the king's ſerjeants replied, that all the precedents 
of returns of writs of habeas corpus in the crown-office, where 
the party therein named was not in the cuſtody of the meſſen- 
gers (to whom the writ was directed) at the time of the Foming 


In thecafeof of the writ, were like the return in the preſent caſe; which 


Sir William 
Morris, who 
had a habeas 
corpus for 
his wife, the 
return was 
like the pre- 
ſent. 

The like in 
Holmes's 
caſe for his 
wife. B. R. 
about Mi- 
chaelmas 
term 1765. 


aſſertion, at firſt, ſeemed to have weight with the Lord Chief” 
Juſtice and two others of the Judges, who thereupon thought the 
return well enough; but Mr. Juſtice Gould was pleaſed to ſay he 
much doubted whether the precedents. in the crown-office of 
returns to writs of habeas corpus were like the preſent return, as 
had been aſſerted by the king's ſcrjeant ; and ſaid, if the prece- 
dents were not ſo, he ſhould be of opinion that this was an in- 
ſufficient return, becauſe he thought, from what appears in evi- 
dence in the caſe, the court hag a right to know what is become 
of the king's ſubjeA Mr. Millet, fince he was in the meſſengers 
cuſtody laſt Saturday at noon ; whereupon (hefitante curia) the 
writ and return were not permitted to be affiled of record upon 
this motion; and precedents were ordered to be looked into, and 
the matter of the return was ordered to be debated at another 
day; but I never heard that it was. | 


Afterwards, the ſame Monday, May 2, a motion was made to 
the court, grounded upon a copy of the aforeſaid warrant of 
commitment of Mr, Wilkes to the Tower, and an affidavit of the 
truth thereof, for another habeas corpus to be directed to the con- 
ſtable, Cc. of the Tower of London, which was granted, re- 
turnable without delay, | 11 


Tueſday, May 3. At the fitting of the court (which was 
crowded to ſuch a degree as I never ſaw it before) in the morn- 
ing Mr. Wilkes was brought to the bar, and ſat among the ſer- 
jeants, (next to the reporter, on his left hand,) when the lieute - 


nant of the Tower returned upon this ſecond writ of habeag 


corpus the warrant of commitment of Mr. Wilkes to the Tower, 
by the two ſecretaries of ſtate, (before ſet forth,) which being 


read; Serjeant Glynn moved the court that Mr, Wilkes might be 
. diſcharged 


FASTER TzxM, 3 Ges. III. 1763. 


diſcharged out of cuſtody without bail ; and grounded his mo- 
tion on three points, two whereof were objeCtions to the legality 
of the warrant of commitment (the reader will obferve that the 
general warrant of arreft and ſeizure was not now before the 
court, and therefore the legality of that could not . be de- 
bated); the third point was, that Mr. IWilkes was a member of 
parliament, and therefore was privileged from being arreſted 
for any crime except treaſen, felany, and breach of the peace; 2nd 
that ſuppoſing him the author of the preſent ſuppoſed libel, 
(which he abſolutely denies,) it is only a miſdemeanor, and none 
of the three abovementioned crimes or miſdemeanors. 


The firſt objection taken to the warrant of commitment was, 
that it doth not appear to the court that Mr. Wilt: was 

by any evidence or information upon oath before the ſecretanes 

of (tate, that he was the author or publiſher of the North Briton, 
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Number XLV. ; that, for any thing that appeared to the court to Se e 
the contrary, the ſecretaries of ſtate committed Mr. Hikes to the nl. «act's 


Tower, upon their own mere imagination or ſuſpicion that he 


was the author and publſher of this ſuppoſed libel. 


Coma 


The ſecond objection taken to the warrant of commitment 


was, that it was too general, and doth not ſet forth ſufficient, 
ſubſtantial matter, whereupon the court can judge whether the 
North Briton, Number XLV. (ſuppoſing Mr. Wilkes the author 
and publiſher thereof) is a moſt infamous and ſeditious Rbel, 
tending to inflame the minds and alienate the affeQions ot the 
people from his majeſty, and to excite them to traitorous infur- 
rections againſt the government ; that the warrant not having 
ſet forth the North Briton, Number XLV. or ſuch parts thereof 
as the ſecretaries of ſtate deemed infamous, ſeditious, Sc. the 
court cannot judge whether any ſuch paper ever exiſted, it not 
. before them, or if it does exiſt, whether it be an infamous 
libel or not. 


In the third place, ſuppoſing the warrant of commitment to 
be good, yet that Mr. Wilkes, being a member of parliament, (which 
was admitted by the king's countel,) is privileged from arreſts 
in all-caſes except treaſon, felony, and ACTUAL breach of the 
peace, therefore ought to be diſcharged without bail z that Locle 
may, and often do tend to the breach of the peace was admitted, 
and therefore the court of King's Bench frequently grants in- 
formations againſt the authors, printers, and publiſhers thereof; 
but this is never done but upon affidavits laid before that court, 
aſcertaining the ſaid authors, printers, or publiſhers ; for ſurely 
that matter which only tends to a rl by of the cannot 
with any propriety be ſaid to be an actual breach of the peace 3 
and it was ſaid, that it is univerſally agreed a libel is not an 
aQual breach of the peace, therefore it was infifted — 
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Wilkes, that upon this point alone (although the others ſhould 
be-over-ruled) he ought to be diſcharged from his impriſonment. 
in the Tozver, without bai ke Eee 


Mr. Serjeant Hewitt for the crown, in anſwer to the firſt ob- 
jection, ſaid, that it was not neceſſary to ſet forth the evidence, or 
information upon which the warrant of commitment was made, 
in. the warrant ; but as to the ſecond objection, he admitted 
that it muſt appear upon the ſace of ſuch warrant for what par- 
ticular ſpecies of a crime or miſdemeanor the party was com- 
mitted, according to the caſe of the Aug v. Boe and Kendall, 
1 Salk. 345. 5 Med. 78.; and that in the preſent caſe, if the 
commitment had been for writing and publiſhing a hbel gene- 
rally, without ſpecifying the nature and tendency thereof, it 
would have been ill, but here it is ſaid to be“ for being the: 
& author and publiſher of a moſt infamous and ſeditious libel, . 


» tending to jnflame the minds, and alienate the affections of 


« the people from his majeſty, and to excite them to traitorous, 
« jnſurreCtions againſt the government.“ This he thought was 
a ſufficient ſpecification of the nature of the libel, and of the, 
miſdemeanor ſuppoſed to be committed by Mr. Wilkes againſt 
the government; but he ſaid he would not be underſtood to af- 
firm that the paper called the North Briton, Number XLV., 
(which was not before the court) was a libel ; that he had found 
no caſe upon a libel like this, and therefore could not ſay what 
was a ſuſhcient and preciſe certainty in a warrant of commitment 
for a libel ; but he thought it not neceſſary to ſet forth the whole, 


or any part thereof, in the warrant. 


8 As to the third objection of privilege, Serjoa nt Hewitt ade 
mitted that Mr. Wilkes was a member of parliament, and could 
not legally be arreſted but for treaſan, felony, or breach of the 


peace: he cited Heb. 215. Hict's caſe, to ſhew that a libel tends 


to the breach of the peace; but whether the preſumed. libel in 
the preſent caſe was a breach of the peace or not, he would not 
take upon himſelf to ſay, nor would he ſay that the arreſting 
Mr. Wilkes in the preſent caſe was nt a breach of privilege of the 
Houſe of Commons, | 


Serjeants Whitaber, Nares, and Davy, for the King, ſpoke to 
the like effect; but none of them aſſirmed that the writing or 
publiſhing a libel was an actual breach of the peace, (as I un- 
derſtood,) or that the arreſt of Mr. Villes, in the preſent caſe, 
was not a breach of privilege of parliament, and (I think) they 
all declined ſaying any thing more about the privilege of parlia- 
ment than what Serjeant. Hewitt had ſaid before, When the 
king's ſerjeants had concluded, Mr, Viſtet made the following 
ſpeech to the court: eee * or 

» 34 ; 6 « My 
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& Ay Lord I am happy de appear before Nr re and this 
& court, — mn) is ſo ſure of finding protection and /upgert, and 
« qwhere the law ( tae principle and end of whe? is the 
« M liberty is % perfectly under/ized. ie my Le buth 
« been the governing principle of every action of ny fe ; and, eluate 
« by it, I always bave endegvaured © jerve my gracious /overeuge 
4% au his family, knmwing bis governments to be pn 1; bot 
« as it hat been his mufortune ts have employed mingtors who have 
« endeavoured to c the dium and contempt arifpng from their ow 
« terrible and corrept meaſures on the facred per/on of ihe fovernge 
% and benefattor', /o mine bas been the daring tet ts rejoue the reyad 
10 18 rom ill-placed imp¹siiανας and fix em on the murctyher 5, 

one ought to bear the blame and the mae, ade de they 
. unconflitutional proceedings. Fer the proof of my zeal and affection 
« to my ſovereign I have been impriſencd, ſeri ts the Tower, and 
« treated with q rigour yet wapradfiſed even e SCOUTISH 
« REBELS; but — may firive & deftray me, whatever 
et perſecution they are now meditating ogainf} me, yet te the world 1 
« ſhall aclaim, that offers of the m advantagenss and lorative 
e bind been made ie ſeduce me te thew party, and means ft 
e untried to win me to their connection W, A their attemgts » 
© corrupt me have failed, they ain at intunidating me by terheution; 
« but af it hag pleaſed Gad ta give me wirtwe to reliſh their bribes, 6 
« [ doubt not but be will give me jpirit to ſurmaunt ther threats . 
« a manner becoming an Englithman whe would fuffer the vere 
« trials rather than affeciate with men who ave venues ts the rey 

« of this country : their bribes 1 rejected. the menace; 1 dofy, and 1 
40 > pe e 

your lord/bip ang this court, where tritocence ν fure 9 
46 1 e liberty can Never wont friends and 

Then the court took time to conſider, and appointed Frukayp 
following to give their opinion, and ordered Mr. ue to be 
remanded to the Torver, and to be brought up again to the bar 
on Friday the 6th of May and upon that Jay, Mr. Me, being 
again at the bar, the Lord Chief Juttice delivered the opinion of 
| * n court. 


Lord Chief Juſtice Prut', after ſtating the warrapt of comma 
ment, ſaid, there are ?ws objetions taken to the legality of this 
warrant, and a third matter inſiſte d on for the defendant, is pri- 


vilege of parliament. 


be firſt objection is, that it does nat appear to the court that 
Mr. Wilkes was charged by any evidence before the fecretaries of 
ftate, that he was the author or publiſher of the Narth Ne, 
Number XIV. In anſwer to this, we are all of opinion, that it is 
not neceſſary to ſtate in the warrant that Mr. Mer was charged 
| Wann Wr of mate, and that this ob- 
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jection has no weight. Whether a juſtice of peace can, ex officio, 
without any evidence or information, iſſue a warrant for appre- 
hending for a crime, is a different queſtion: if a crime be done 
in his ſight, he may commit the criminal upon the ſpot ; but where 
he is not preſent, he ought not to commit upon ditcretion. Sup» 


poſe a magiſtrate hath notice, or a particular knowledge that a 


perſon has been guilty of an offence, yet 1 do not think it is a 
ſufficient ground for him to commit the criminal ; but in that 
caſe he is rather a witneſs than a magiſtrate, and ought to make 
oath of the fact before ſome other magiſtrate, - who ſhould 


thereupon act the official part, by granting a warrant to appre- 


hend the offender, it being more fit that the accuſer ſhould ap- 


- pear as a witneſs than act as a magiſtrate. But that is not the 


queſtion upon this warrant z the queſtion here is, Whether it is 
an eſſential part of the warrant that the information, evidence, 


or grounds of the charge before the ſecretarigs of ſtate, ſhould 
be ſet forth in the warrant? And we think it is not. Thomas 
Rudyard's caſe, 2 Vent. 22. cannot be applied to this caſe, for in 
the caſe of a conviQtion it is otherwiſe. It was ſaid that a charge 


by witneſs was the ground of a warrant; but we think it not 
requiſite to ſet out more than the offence, and the particular 


| ſpecies of it. It may be objected, if this be good every man's 


liberty will be in the power of a juſtice of peace. But Hale, 
Cole, and Hawkins take no notice that a charge is neceſſary to be 


ſet out in the warrant. In the caſe of the ſeven biſbeps their 


counſel did not take this objection, which no doubt but they would 


have done if they had thought there had been any weight in it. 
do not rely upon the determination of the judges who then 
-prefided in the King's Bench. I have been attended with many 


precedents of warrants returned into the King's Bench ; they 


are almoſt univerſally like this; and in. Sir William Wyndham's 
caſe, 1 Stra. 2, 3. this very point before us is determined. And 
Hawkins, in his 2 Pl. Coron. 120. ſect. 17. ſays, „It is ſafe to 
“ ſet forth that the party is charged upon oath ; but this is net 
ec neceſſary ; for it hath been reſolved that a commitment for 


« treaſon, or for ſuſpicion of it, without ſetting forth any par- 
« ticular accuſation, or ground of ſuſpicion, is good;“ and 
cites Sir William Wyndham's caſe, Trin. 2 Geo. Dalt. cap. 125. 


Cromp. 233. b. 


The ſecond objection is, that the libel ought to be ſet forth 
in the warrant in hec verba, or at leaſt ſo much thereof as the 
ſecretaries of ſtate deemed infamous, ſeditious, c. that -the 
court may judge whether any ſuch paper ever exiſted, or if it 


does exiſt, whether it be an infamous and ſeditious libel or not. 
But we are all of a contrary opinion: a warrant of commitment 
for felony muſt contain the ſpecies of felony briefly, “ as'for 
e felony for the death of J. S., or for burglary in breaking the 


© houſe 


, * 
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« houſe of J. S. &c.; and the reaſon is, becauſe ic may appear 
« to the ju upon the return of an habeas corpus, whether it 
« be felony or not.” The magiſtrate forms his judgment upon 
the writing, whether it be an infamous and ſeditious libel or not, 
at his peril, and perhaps the paper it{-}f may not contain the 
whole of the libel ; inuendoes may be peceflary to make the whole 
out: there. is no other word in the law but le! whereby to ex- 
. preſs the true idea of an infamous writing z we underitaud the 
nature of a libel as well as a ſpecies of felony ; it is faid the libel 
ought to be ſtated, becauſe the court cannot judge whether it is 
a libel or not without it; but that is a matter for the judge and 
jury to determine at the trial. If the paper was here, I thould 
be afraid to read it. We might perhaps be able to determine 
that it was a libel, but we could not judge that it was nat a liked, 
becauſe of inuendees, & c. It may be ſaid, that without ſeeing 
the libel we are not able to fix the um of the bail z but in 
| anſwer to this, the nature of the offence is known by us it is 
ſaid to be an infamous and ſeditious libel, c. e it is ſuch a miſde- 
meanor as we ſhould require good bail for, (moderation to be 
obſerved,) and ſuch as the party may be able to procure. 


The third matter. infiſted upon for Mr. Wilkes is, that he is a 
member of parliament, (Which has been admitted by the king's 
ſerjeants,) and entitled to privilege to be free from arreſts in all 
nfs except treaſon, felony, and actual breach of the peace, and 
therefore ought to be diſcharged from impriſonment without 
bail; and we are all of opinion that he is entitled to that privi- 
lege, and muſt be diſcharged without bail. In the cafe of the 
ſeven biſhops the court took notice of the privilege of parliament, 
and thought the biſhops would have been entitled to it if they 
had not judged them to have been guilty of a breach of the peace ; 
for three of them, Wright, Holloway, and Allybone, deemed a ſedi- 
tious libel to be an actual breach of the peace, and therefore 
they were ouſted of their privilege moſt unjultly, If Mr. Wilkes 
had Bo deſcribed as a 42 of parliament in = return, we 
muſt have taken notice of the law of privi parliament. 
otherwiſe the members would be aides — where they are 
wrangfully arreſted "— the law of parliament ; we are 
bound to take notice of their privileges, as being part of the law. 
of the land. 4 fl. 25. ſays, the privilege of parliament hokls 
unleſs it be in three cates, via. treaſon, felony, and the peace > theſe 
are the words of Coke. In the trial of the ſeven biſhops the 
word peace, in this cafe of privilege, is explained to mean where 
ſurety of the peace is required. Privilege of parliament holds 
in informations for the king, unleſs in the caſes before excepted ; 
the caſe of an information againſt Lord Taxterville for bribery, 


4 Anna, was within the privilege of parliament. See the re- 


folution of the Lords and Commons, anno 1675. We are all of 

opinion that a libel is not a breach of the peace: it tends to 
the breach of the peace, and that is the utmoſt. 1 L 32. 
ies | | 
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But that Which only tends to the breach of the peace eannot be 
# breach. of it. Suppoſe a libel be a breach of the peace, yet f 
think it cannot 'exclute -privitege, becauſe 1 cannot find that a' 
libeller is bound to find ſurety of the pence, in any book whatever, 
nor 45 was, = ay. caſe, mo one, e the caſe of the 
feven ' biſhops,” where three juuges ſaid, that "of the peace 
was required in the caſe of 2 ifs honeſt 
man of the four judges, diſſented, and I am bold to be of his 
opinion, and to ſay that eaſe is not law; but it ſhews'the miſer- 
able condition of the ſtate at that time. Upon the whole; it is 
abſurd to require ſurety of the peace or bail in the caſe: of # 
libeller, and therefore Mr. Wilkes muſt be diſcharged from his 

impriſonment : whereupon thete was a loud huzza in Weftminſiets 

halt He was diſcharged according). r 


- 
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Imprifon= TRESPA88, affault, and impriſanment, to the plaintiff's 
— ndhy T damage of — I. The dekendant n ile; 
4001. da- ppon, thę trial the jury gave a verdict for the plaintiſf, and 300 J. 
mages not damages; in the paper-Dook of the. iſſue, delivered to the de- 
exceives | ſendant with notice of trial, the damages (by miſtake) were laid 
and new trial N . ? * 5 
refuſed, Only 200 C, but the record of nit privs was right and agreeable 
Verdit not to the roll, which was 300 J. damages; after a deſgnce made 
fer afide for at the trial, it way now moved by Serjeant Nares for the xo vw. | 
derween the guts to ſet afide the verdict upon two matters; , becauſe therg 
iſſve delirer · is a Variance between the ifſue-book delivered; aud, 2d, — 


It appeared in evidence at the trial, that the plaintiff kept the 
Rummer tavern. in Chancery lane: that the defendants are pærſoug 
called: reforming conſtables, and under pretence of à warrauy. 
from one King/or, 2 juſtice of peace, entered the plaintiff g honſd 
with ſtaves, there ſeized aud carried her into the yard, and faids 

* now vue. Burr gef her, and will carry the bitch. to new. rin. 
The defendants would not ſay what crime ſhe way guilty. of, av 
charged with... Allen, the. conſtable, had a warrant, hut he did not 

ſhew it; that the next morning the plaintiff went to Mr. ine 
bouſe, but he. was not at home ; then ſhe went to Juſtios Ger as 
2nd again to Mr. King/or's, but none of defgndants appeared - 
to proſecute her. Jab Slade, the waiter at the tavern, proved, 
chat a man and a woman came to plainziff -s houſe {who looked. 
like fellow · ſervants) between nine and ten O clock ane evening 
in Ager week, a few minutes before this impriſonment wand 
done; that they appeared to be heneſt, ſaber perſous, and caws - 
ta refreſh themſelves; that, he ſaw the defendants armed un 
bludgeons, tabe. and frize the plaiptiff his miſtreſs ; that Alley ; 
laid hald. of her, and faid, “. Now gomn you a ce 
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ti have , and we are determined ! go to New Priſon ;" 
other =D gave evidence to . f ape” that cheſe de · 
fendants called themſelves reſormers; about twenty witueſſes 
2 the Rummer tavern to be a houſe of good repute, and no- 

>dy proved the contrary; it was alſo proved that one of the 
defendants ſtruck the plaintiff. That the deſendants never pro- 
ſecuted the plaintiff, nor did they appear againſt her when fie 
went beſore the juſtice next day: For the defendants, one H ile 
liam Gardiner, who was accidentally preſent in court at the trial, 
{wore he was at the Rummer when this affair kappened, and 
that he heard no oaths, nor the word bitch, &c, It a 
that the warrant was granted and ſigned by Jillice XKinaffen, to 
enter this houſe, upon an allegation that the plaiatilf kept a lewd 
and diſorderly houſe ; that they had two warrants, one for Len- 
don and 4 for Midalliſtæ, becauſe this houſe ſtands partly 
in and out of the city, which they kept five weeks before they 
executed them; that they frequently watched the houſe, and 
when they imagined any lewd perſons went into the houſe 
took that opportunity to ezecute the warrant z this is the ſub- 
ſtance of the evidence, whereupon the jury found for the plain- 
tiff, and 300/. damages. , 


* Juſtice.— 1, As the defendants made a defence at the 
trial, the court will not ſet aſide the verdict for the variance be- 
tween the iſſue-book delivered in paper, and the record of , 
rius, which was not mentioned or objected to at the trial; and 
if the record of ni/i prize had been wrong, the court would have 
mended it by the roll, after a verdict and a defente made. 


2d, As to the exceſſireneſs of damages, courts ſhould be very 
cautious how they overthrow verdicts that have been given by 
twelye men upon their oaths z however, if damages be unrea- 
ſonable and outrageous indeed, as if zoool. or 3000 J. was to be 
given in a little battery, which all mankind might fee to be un · 
reaſonable at firſt bluſh; certainly a court would ſet afide ſuch 
a verdict, and try whether a ſecond jury would not be more 
reaſonable. The rule in the cafe of 4 and Ab, Cen. 357. 
laid down by Lord Holt, is a good ohe: That the jury are to 
« try cauſes with the aſſiſtance of the = aud ought to give 
& their teaſons, when required, that if they go upon any miſ- 
« take they may be ſer right;“ and for their not doing fo, and 
for exceſſiveneſs of damages, a new trial was granted. And this 
rule is univerſal, and extends to all ſorts of actions. But it may 
be ſaid, What rule has the court to govern themſelves by 2s to 
matters of tort ? I anfwer, the court muſt be able to fay the 
damages are beyond all meaſure unreaſonable, though they can- 
not ſay exactly what damages ought to be given. I do no think 
the 2 4 exceſſive in the preſent caſe; here are a number of 
perſons like a new fort of grand jury, who meet once or twize 
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in a week, and take upon themſelves to preſent, correct, reform» 
and commence proſecutions; a warrant is granted by Kinaſton, 
a reforming juſtice, on the information of one Triſtram, who is 
fled for an abominable crime; there was no account given at 
the trial of the matter of his information to Kinaffon, who did 
not appear, though he was /ubpenaed ; the warrant is pocketed 
five weeks; the defendants watch and wait till they can dodge a 
lewd woman into the out-rooms of rhis houſe, where they had 
not been five. minutes, before the defendants entered with 
bludgeons, and ſeized upon the perſon of the plaintiff, and 


would have carried her to priſon that night, if her neighbours 


had not then interpoſed and undertaken that ſhe ſhould appear 
before Juſlice Xingſſon next morning, which ſhe did, but the 
defendants never purſued the warrant one ſtep farther. I think 
the King's Bench would grant an information againft theſe per- 
ſons for ſetting themſelves up as a kind of grand jury; an in- 
former is a moſt odious character; and I am glad of an oppor- 
tunity of declaring my diffike towards theſe reformers. The 
whole court refuſed to ſet aſide the verdict ; and the plaintiff 
had judgment. N 4 


Roe, on the Demiſe of Aſhton, ver/us Hutton and 


Copyhold 


ſurrendered 
to the uſe of 
a will, is de- 
viſed to fix 
perſons, one 
ollers to be 
admitted, the 
lord refuſes 
to admit 
lim, the lord 
cannot ſeize 
quouſg. &c. 


others. C. B. 


EIECr MENT of copyhold lands, tried at Lincoln; verdict for 
the plaintiff, ſubject to the opinion of the court, upon the 
following caſe : | | 


The Dean and Chapter of Peterborough being ſeiſed of the ma- 
nor of D. by leaſe, dated the 21ſt of May 1759, demiſed the 
ſame (to one Ch. Aflroppe, who died 21ft- May 1760, and) to the 
leflor of the plaintiff for 21 years; afterwards, one Martin 
being tenant of the copyhold lands in queſtion, ſurrendered to 
the uſe. of his will; and thereby deviſed the ſame to Fobn Hutton 
and five other perſons in truſt, Oc. and died. John Hutton | 
went to the lord's court, and deſired to be admitted tenant, 
upon paying his proportionable part of the fine, but the lord 
refuſed to admit him, unleſs he would pay the whole fine far 
himſelf and all the other five truſtees, which he refuſed ; an- 
other of the «truſtees appeared in court, but refuſed to be ad- 
mitted upon any terms at all; the other four never appeared in 
court, and ſent word by theſe two, that they diſſented, and 
would not be admitted; whereupon three proclamations were 
made for all the ſix truſtees to come and be admitted, or the 
whole land would be ſeiſed into the lord's hands as forfeited, 
and afterwards the lord entered for the forfeiture ſuppoſed ; this 
is the title of the leſſor of the plaintiff, | 
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The whole edurt held, that the lord ought to have admitted Tho. R 


J. Hutton, who offered himſelf, and then the lord might have 
proceeded to recover his fine for all the fix truſtees, if it was 
either due by law or the cuſtom of the manor, and he has been too 
haſty in entering for a ſuppoſed forfeiture before admittance, a 
ſeizure guou/que is until ſomebody comes to be admitted ; one 
comes and offers to be admitted; ſo it is clear the lord had no 
right to ſeize. 

Judgment for the defendants. 


Palmer wer/izs Johnſon. C. B. 


RESPASS for cutting down the plaintiff's trees at Brant 
common in the county of Huntingdon ; upon not guilty, 
there was a verdict for the plaintiff, ſubject to the opinion of the 
court, upon a caſe reſerved, the ſhort ſtate whereof is as fol- 
lows: At the trial the plaintiff, in order to prove he was in poſ 
ſeſſion of the place in which, c. produced in evidence a paper 
writing, purporting to be an admiſſion of the plaintiff to the 
wy in queſtion as being copyhold, in truſt for J. S. by the 
ord of the manor of B. -It was ſtated that the trees were cut 
down on Branton common by the defendant, and that the plain- 
tiff himſelf was not a commoner, but was a truſtee for J. S. 
who hag a right of common, 


Serjeant fer for the plaintiff. 


The queſtion is, Whether the plaintiff, being a truſtee for 
F. S. who is a commoner, can maintain treſpaſs againſt the de- 
tendant for cutting down trees there; and unleſs the plaintiff in 
this caſe has treſpaſs, none elſe has. Cre. Elia. 349. Cates 
Copyh. 70. It was objected at the trial, How could the plaintiff 
call the trees his trees ? In anſwer to this, Bro. tit. Tenant per 
Copy. p. 2-3 tenant at will of a copyhold brought treipaſs for 
cutting trees, and he had damages, and judgment, although there 
be another frank-tenant ; quod nota, ſays Bro. and cites 2 H. 4. 12. 
and 12 Med. 379. is treſpaſs by a copyholder againſt the lord. 
Suppoſe this had been a feoffment to uſes at the common law, 
the action of treſpaſs muſt have been brought by the feoffees. 
Hil. 15 H. 7. fo. 2. pl. 4. ceſtuy que uſe cannot ciſtrain in his 
own name. Gilb. Ten. 180. the itatute of uſes does not extend. 
to copyholds, ſo the plaintiff is to be conſidered as a feoftee to 
uſes at common law. 


Serjeant Whitaker for the defendant. 


Upon the trial of this cauſe there was neither proof of title or 
poſſeſſion in the plaintiff, of the place in queſtion, nor does the 
caſe ſtate any fact of title or poſſeſhon in the plaintiff, it only 
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trial ought 
to be trated, 
ant ne the 
ev dence of 


tacts only. 
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ſtates that a paper writing, importing to be an admiſſion of the 
plaintiff in truſt, c. was proved; but this does not prove that 
the eſtate is copyhold; it is only preſumptive evidence that it is 
copyhold; the fact that the place in which, Qc. was copyhold 
ought to have been ſtared; ſo that neither of the facts that the 
plaintiff had ziz/e or poſſeſſion are ſtated, and therefore the plain- 
tiff cannot have this action. And of that opinion was the court, 


and ſet afide the verdict, but without coſts. 


An attorney 


on 
= face of 
entry to 
have caſt an 
eſſoin for a 
defendant, 
it is void. 


Anſon verſus Jefferſon. C. B. 


HIS was a plaint in replevin levied in the county court of 
Norfolk, which was removed by the plaintiff into the C. B. 

by a recordare facias ſoquelam, returnable on the morrow of the 
Purification of the Bleſſed Mary. The plaintiff ſued out a pont 


to compel the defendant to enter his appearance; but inſtead of 


appearing, he (by attorney) caſt an irn, which is entered with 
the clerk of the gſoint in the following words, wiz. * On the 
% morrow of the Purification of the Bleſſed Mary, Norfolk, 
« ein for John Jefferſon at the ſuit of Anſon by Henzell and 
% Lodge;” and the defendant's attorney, Mr. Lodge, entered a 
rule, that unleſs the plaintiff ſhould adjourn the in, a non 
preſ. would be ſigned. The plaintiff did not adjourn the efſin, 
ſo a non prof. was ſigned, Upon ſhewing caufe why the 4 
and the nen prof. ſhould not be ſet aſide, it appeared upon affid 

vit that Henzell and Lodge were agents or attornies for the de- 
fendant, and had entered, or caf? the efſvin; and therefore it was 
inſiſted that the defendant was in court by his attorney; and it 
would be abſurd to ſay a man can gſein when he really appears 
by attorney, or that be has a legal excuſe for 1 
when it is plain he has acted in the cauſe by his attorney. It 
was alſo ſaid that no * lies in perſonal actions, Symonds v. 
Mayor of Totneſs, Sr. Geo. Cooke's caſes practice, 8. In the caſe 


of Barclay v. Earle, B. R. 2 Stra. 1194. The deſendant being 


ſued by original, and arreſted on a ſpecial capias, caſt an eſſein, 
and for want of the plaintiffs adjourning it, ſigned a non prof. 
The court declared there was no colour for the efſoin; and 


though the plaintiff had proceeded to judgment after he was non 
. profed for not adjourning the ein, yet the court would not ſet 


aſide the judgment, notwithſtanding it was alledged that- the 
plaintiff was out of court, as the non prof. had never been ſet aſide. 


Pratt, Lord Chief Juſtice--I cannot ſay that eint may not be 
allowed in perſonal actions, becauſe Coke in 2 ,. on the Stat. 
of Marlbridge, fo. 125, 126. 137. ſays that in are allowed in 
perſonal actions; but this is a very obfolete practice, and a great 
abuſe of the law, as it is an unneceſſary delay of juſtice ; and if 
the practice is to be revived, it will be neceflary to make a new 
order of court, | 1 

| Bathurſt 


EAsTFR TzRm, 3 Geo. III. 1; 63. 165 


Bathurſt J. — By the ſtatute of Min, 21 Kd, 2. ſe. 12. an An e 
eſſoin heth not where the party hath an attorney in his (uit; — — 
and by ſect. 4. an effoin licth not where the party was ſeen in ;, n de 
court. An cin lies for an attorney though — is an officer of e 
the court; but if he be ſeen in court he cannot efoin, as was the 
caſe of Mr. George Wheeler, who was ſecondary to prothouotary 
John Borrett eſq. and an attorney, and attended the 
the in upon the efoin-day of the ſame term, wherein he eſ- 
foined. Lord — was ſaid, the pone was a ſum- 
mons, and therefore the defendant might well efoin; but it is 
not ſo, it is only a prefixing of the day for the defendants to 
appear at Weſtminſter ; here is an attorney appears to have en- 
| tered the in, and therefore it is void, and mult be {ct aſide 


and all proceedings thereon, 
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3 Geo. III. | 1763. 


| 


| Freeman, on the Demiſe of Vernon alias Bund, 
verſus Weſt, C. B. 


JECTMENT of a toft and certain lands in Charles in the A b he 
"4 pariſh of Croptborne in the cyunty of Warcefter, tried at the lives to be 
| laſt ſummer aſſizes before Mr. Baron Smythe, when a verdict was BIIB 
found for the plaintiff, ſubject to the opinion of the court upon que thereed, 

this caſe, (viz.) It appeared in evidence that the dean and chap- a4 fin 


one of 
and 


ter of Worceſter were ſeiſed in right of their church of 
the manors of Charlton in the ſaid pariſh of 8 and 
being ſo ſeiſed, by indenture bearing date the 26th day of N- 4 = bs 
vember 1750, between the dean and chapter of the one part, and . e. 
the plaintiff's leſſor of the other part, the dean and chapter for dla 
2 valuable conſideratian granted the ſaid manor of Chariten (of === > 
which the premiſes in queſtion are part) to the plaintiff's leflor, © 

to hold to him and his heirs from the day of the date thereof, for 

the lives of three ganas” > {till living, under the yearly 
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delivered of the premiſes by the ſaid William Bund to the plain- 


to be a good leaſe, 
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rents therein reſerved; and in the leaſe power is given by the 
dean and chapter to William Bund, as their attorney, to take 
poſſeſſion of the premiſes, and to deliver ſeiſin thereof to the 
plaintiff's leſſor, according to the tenor, effect, and truę mean- 
ing of the ſaid leaſe; in purſuance of which power, ſeiſin was 


tiſf's leflor on the 28th day of May 17 51. 6 


It was objected on behalf of the defendant, that this is a leaſe 


of a freehold 3 and being made to commence in futuro, is there- 
1 fore void. | | a 


The queſtion for the opinion of the court is, Whether this 
leaſe, as it is made to commence from the day of the date 
thereof, and ſeiſin being afterwards delivered on the 28th day 
of. May following, is good or not? | 


This caſe was twice argued at the bar, in Eaſter term laſt by 
Serjeant Nares for the defendant, and Serjeant Hewitt for the 
plaintiff; and in this preſent term, by Scrjeant Apinal for the 
defendant, and Serjeant Burland for the plaintiff. After time 
taken to conſider, the Lord Chief Juſtice delivered the opinion 
of the whole court, and gave judgment for the plaintiff, 


Lord Chief Juſtice Pratt —We muſt not overthrow eſtabliſhed 
principles of law. That a freehold cannot be conveyed: to paſs 
in futuro, is a certain principle, and was grounded on the feudal 
law ; for if a freehold could paſs to commence in futuro, there 
would be an abeyance and want of a tenant againſt whom to bring 
a præcipe, and the law will not ſuffer the land to be in abeyance a 
ſingle day, if poſſible to prevent it, for if it might be without a 
tenant of the freehold for one day, why not for a year, or 30 
years; indeed, at this day, there is not ſuch abſolute neceſhty 
that there ſhould be an actual tenant of the freehold, as for- 
merly when real actions were the only way of trying titles to 
land, and which rea! writs can only be — againſt the 
tenant of the freebeld, becauſe at this time, and for 2co years 
paſt, the fiftitious action of ejefment againſt the tenant in poſ- 
ſeſhon is, and has been the univerſal practice of trying titles to 
lands and tenements; and therefore if ever there was a caſe 
where the a/tutia of judges (to overlook niceties in the law, and 
to get over difficulties of firſt principles which ſtood in their 
way) was commendable, this is that cafe. The old principle 
of law, that a freehold cannot paſs to commence in futuro, has 
no good reaſon or ground to ſtand upon at this day; but with- 
out ſaying any thing againſt that old law, we may in this parti- 
cular cafe, with the authority of our forefathers, determine this . 


The 


TziniTyY Term, 3 Geo. III. 1763. 


The objection to it is not much to be favoured ; it is to over- 
turn a deed made upon good conſideration; it would make void 
a great number of church leaſes, which are penned iu the fane 
way, and occaſion much inconvenience z t res magis valeat 44% 
fereat is a good ground for us to ſtand upon ; and therefore we 
are of opinion with the caſe in Afar 637. 759. that the freeb«/d 
remained in the dean and chapter after the due and making of the 
leaſe, and until ein was delivered by the attorney to the plain- 
tilf's leſſor, according to the tenor, effet, and true meaning of 
the ſaid leaſe, and then, and not before, the freehald piled out of 
the dean and chapter to the plaintiit's leflor. The Aν of e 
is the only powerful operative tranſaction; for if, it this cafe, 
nothing had been ſaid of livery, either ia, or debors the deed, 
nothing would have paſſe by the leafe till the day of judgment. 
Courts have determined, that it livery be made by the leſſur him- 
ſelf, after the date in the deed, it ſhall controul the expreſs day 
in the deed, and make ſuch a leate as this, (Sabendum 2 die datts,) 
good ; What difference therefore can there be between this, and 
when it is done by the leſſor's attorney, according to the tenor, 
effect, and true meaning of the leaſe, fix months after the date, 
as is ſtated? No difference at all. Fide Palm. 30. Dear and 
Chapter of Worcefler's caſe there cited, was a leaſe for liiz tg 
commence à die dats, and a letter of attorney to make livery 
the next day, which was made accordingly, and adjudged a 

good leaſe. By the warrant of attorney to deliver f(ciku in the 
preſent caſe, the intention of the parties was, that the deed 
ſhould be ſubſtantiated by the livery, and in the mean time the 
freehold was in the grantor; ſo that without ſaying any thiug 
againſt the old law, that a 8 cannot paſs to commence in 
futuro, we give judgment for the plaintiſf, and order the poſfea 
to be delivered to him. 


Caſes cited by Serjeant Nares upon the firſt argument. 1 £4. 
Raym. 84. 3 Lev. 438. Salk. 413. 1 Ral. Rep. 229. FA. 
314. 2 Bull. 304, 5. &c. 2 Rep. 55. 


Caſes cited by Serjeant Hewitt. Co. Litt. 52. b. 48. 5. as to 
feoffment and ſeiſin. Mor 636. Rel. Rep. 402. By Judge 
Bathurſt. Palm. 30. Cro. Fac. 153. 


Caſes cited by Serjeant Burland :, Perk. fee. 187. 1 Na Abr. 
$28, in point. Cro. Fac. 153. 563. Hob. 314. margin. 3 Rep. 
55. By Serjeant A/pinal, 30 Ed. 3. 31. &c. 


N. B. The court ſaid they would preſume that the power given 
to the attorney was to make /very at any day ſubſequent to the 
leaſe z which they ſaid was the true meaning of the deed. 


M 4 N. B. 
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N. B. Mr. Juſtice Wilmet, at a trial of an ejectment formerly 
upon this ſame Jeaſe, was of opinion, that from the date, and fron 
the day of the date, was the very ſame, and both included the day. 
Vide Ld. Raym. Kelle and May, contra £9. Cole. 


N. B. Mr. Baron Smythe at the trial was of the ſame opinion 
with the Common Pleas, and that the leaſe was good ” the 
ſame reaſons nearly, OO ins 


French quitam, &c. verfus Adams. C. B. 


A man may TH was an action of debt upon the fat. 5 Elis. cap. 4. ,. 31. 
—— 4 againſt the defendant for exerciſing the trade of a carpenter, 
a5 he has cContrary to the ſtatute, he not having ſerved an apprenticeſhip 
worked at or to that trade; iſſue was joined upon nil debet, and tried before 
— Lord Chief Juſtice Pratt at }/eAminfler. It appeared in evidence 
at the trial, that the defendant had worked or ferved as a ſcrvant 
for ſeven years in the trade of a g/azier, and for ſome time after- 
wards exerciſed that trade as a maſter ;' that afterwards he exer- 
Ciſed the trade of a carpenter for the ſpace of nine years, and it 


* 


was proved that he well underſtood that trade. 


It was objected by Serjeant Nares for the plaintiff at the trial, 
that the defendant being originally firſt bred up to the trade of a 
glazier, he could not now follow two trades, both carpenter and 
glazier; and whether he could or not, was the queſtion reſerved 
for the conſideration of the court. | 


Curia—All the judges of England at a meeting lately reſolved, 
That if any man as a maſter had exerciſed and followed any trade 
as a maſter without interruption or impediment for the term of 
feven years, he wag not liable to be ſued or proſecuted upon the 
ſtatute of the 5 of Fliz. Alſo if a man hath followed two or 
more different trades for the term of ſeven years, or more, he 
ſhall not be liable to be ſued or proſecuted upon this ſtatute, 
There is no law againſt one man's following ſeveral trades at 
this day; there was an ancient ſtatute made the 37 Ed. 3. cap. 6: 
that artificers or handicraſtſmen ſhould uſe but one myſtery, 
and that none ſhould uſe any myſtery but har which he had 
before that time choſen and uſed ; but this reſtraint of trade and 
traffic was immediately found prejudicial to the commonwealth, 
and therefore, at the next parliament, it was enacted, that all 
ople ſhould be as free as they.were at any time before the ſaid 
rdinance. 11 Rep. 54. a. And Coke ſays, it is to be obſerved, 
that acts of parliament that are made againſt the freedom of 
trade, — handicrafts, and myſteries, never live 
long. 4 [nf. 31. Without the leaſt doubt in the court, a man 
"1 5 43 be 0 may 
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may follow twenty trades if he has worked at or followed each 
trade ſeven years; Mr. Harrifon of Red-Lyon-Square ſerved an 
apprenticeſhip to the trade of a carpenter, but for twenty-fix 
years he hag been a watch-maker, and though he never ſerved as 
an apprentice to the trade of a watch- maker, is the beſt maker 
of time-pieces in the world, and the parliament has given him 
50004. towards findjng- out the longitude by the help of his 
watches or time-meaſurers z and ſhall this man be hindered from 

aking watches, and exerciſing the trade of a carpenter alſo if 
C pleaſes ? Per totam curiam—There muſt be judgment for the 
defendant, and the pofea* muſt be delivered to him. Serjeant 
2 for the plaintiff, Serjeants Burland and Glynn for the de- 

ant. 9 Wo „ * _— - « * 


Part, Eſq. verſus Turton & al., Aſſignees of Spar- 
do, a Bankrupt, C. B. 


ROVER for a certain quantity of coals z upon Not guilty, 
there was a verdict for the plaintiff, ſubjeQ to the opinion 
of the court, upon the following cafe made at the aſfizes: 


S., in conſideration of 1600 l, grants, bargains, and ſglls 
to Sparrow, his executors, adminiſtrators, and aſſigns, a certain 
mine of coals, reſerving a rent and a certain quantity of coals to 
be delivered to the ſaid J. S. every year, with power of re-entry 
ia caſe of non-payment : there is no limitation of time or term, 
but it is a ſale and purchaſe of the whole mine ſo long as any 
coals are to be gotten therein z Sparrow worked the mine and 
| fold the coals, and then committed an act of bankruptcy ; aſter- 
wards, 13 O#. 1761, he aſſigned all the coals he had got to the 
plaintiff; the defendants, as aſſignees of Sparrow, under a com- 
miſſion of ' bankruptcy claimed and took away the coals, and 
Whether the buying the coal-mine, working it, and felling the 
coals, ' can make lim liable to be a bankrupt within any of the 
ſtatutes concerning bankrupts? was the queſtion. A 


Serjeant Davy for the — is a buyer, and 
— — 1 admit the buyer of an eſtate is not a trader, but 
the buyer of part of the profits of an eſtate, if he ſells the ſame 
again and endeavours to get his living thereby, is a trader 3 as 
ſuppoſe'a mit upon the exchange buys the produce of a planta- 
tion, all the canes which ſhall grow upon it next year, and ſells 
the ſame; or a timber-merchant buys wood growing, and ſells 
it. Or the like as to Hops, corn, &c. 


Chiet 


Oce who 
bus a coat. 
mine, works 
it, and teils 
the coals, in 
not a trader 
within the 
Frye of 
dankr apt. 


| 
1 
1 
| 
| 
| 
| 
| 
| 
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Chief Juſtice—When he buys the timber, the corn, &c. 
ſtanding, what does he buy, ſomething real or perſonal ? 


When one buys as much coal as he can get in a cer- 
tain field, it is a perſonal thing in the buyer. : 


Gould J. — Would not an ejectment lie for this? 
Chief Juſtice - Moſt certain, an ejectment would lie. 
Dawy—Sparrow did not buy the mine, only the profits of it. 


Chief Juſtice It is a chattel intereſt in the land, and would 
go to executors. | 


Davy December 19, 1707, Lord Comper determined that a 
buyer of coals in the mine is not a trader within the ſtatutes of 
bankrupt, but if he ſells them together with others that he bought - 
at market, then he becomes a trader within the ſtatutes of bank- 


rupt. 


July 1757, Newton and Newton. A buyer or farmer of alum- 
works cannot be a bankrupt ; held per Lord Mangsfeeld. 


Chief Juſtice — How many witneſſes are requiſite to a will of 
this intereſt in the coal-mine ? Three, certainly; it being an 
intereſt in land. Before the ſtatute of Geo. 1. c. 24. it was a 
doubt whether a farmer could be a bankrupt ; now by that ſta- 
rute it 1s clear that he cannot. I think we can have no doubt in 
this caſe ; and that we have no occaſion to hear my brother Nares 
on the other ſide, unleſs it is defired to be argued a ſecond time; 
I never was fo clear in any caſe in all my life, as that Sparrow 
was not a trader liable to bankruptcy. 


This intereſt in the coal-mine is a chattel, it is quite an uncer- 
tain intereſt, becauſe nobody can tell how long coals can be got 
it is like an eſtate by elegit, or fatute-flaple, which laſts as long as 
the debt is not wholly ſatisfied; ſo this intereſt will laſt as long as 
there are any coals to be had. A mine is a-temporary intereſt in 
the land, yet till it is a chattel intereſt, and will go to executors; 
for it is a certain rule, that uncertain intereſts always go to exe- 
cutors, they can go no other way, if undiſpoſed of by will. 


Gould J. having ſome little doubt, the plaintiff's counſel were 
ordered to go.on, T1- R 


| Serjeant 
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Serjeant Nares for the plaintiff. 


1/, This is a bargain and ſale of all the mine, deforibed to 
be ſtaked, and marked out with boundatics, with a chte of 
re-entry in the ſeller, in caſe of non-payment, To. Jones are 
things of inheritance, and cannot pothbly be deemed wer- 
chandize, ſo that a trader or dealcr in mixes can never oc deemed 
liable to bankruptcy. 2 Wars. 2 0, ,2 Nee lies of 
mines, 2 Stra. 1142. a fine way be levied of mines, ug. Do come 
ventione in the Regi. 165. b. Sep. Tauchfione, jo. Brown's 


Fines, I'9» 


Chief Juſtice—A fine may be levied of water-works, and a 
recovery may be ſuttered of every thing whereot a hue may be. 


Nares—2dly, He who is liable to be a bankrupt, muſt be 
« a perſon uſing the trade of merchandize by way © wing, 
« exchange, bartering, cheviſance in grofs or by retail, or teck - 
4% ing his living by buying aud felling.” See fac. 13 Ka. . 
1 Fac. 1. c. 15 24 Fac. 1. . 19. It ſurely is not merchandize 
to buy a coal-mine, no more than it is to buy any other eftate, or 
chattel intereſt in land whatever. 


Lord Chief Juſtice The fingle queſtion is, Whether Harra 
can be decmed to be a trader within the true meaning of any of 
the ſtatutes made concerning bankrupts ? I am very clearly of 
opinion he cannot. 'The ſtatute of 24 Jac. 1. cap. 19. is the 
ruling ſtatute whereby this matter mult be determuacys : the per» 
ſon who thall be deemed a bankrupt is thus defended, ven. 
1//, He mult be a perſon uſing trade of merchandize, . Or, 
2dly, One ſceking his living by buying aud ing. By buy 
and felling what? Surely, not by buying an iatetett in had, 
ſelling the profits thereof. This can never come within the ads 
of uſing the trade of merchandise, or getting a living by buying 
and ſelling ia the ſenſe of the legillature. From the ata we 
have of merchandize, the line may be Crawn between the land- 
owner and the merchant; one would wonder there could ever 
have deen any doubt about a farmer; tor if every buyer and 
icller was liable to be a bankrupt, many of the bed pertons im 
the kingdom might be liable to be fo. Whatever the owner of 
land in fee may do, ſutely he who rents it may do the Game: if 
the former may be a buyer and feller, and vor be liable to be a 
bankrupt, Why may not the farmer be fo alſo? His tiling the 
land, huſbandry, and Rock on his farm, are known te every 
bo, ; yet he fecks his living by barung and felling. So an ws 
treper, a vH, and an alwbeaye-teper, get their hving by buy- 
mg and felling ; Hut their way ot buying and Eling is ue within 
the meauin of any of the Hatutez of daukrupe. The duyiag and 

6 . 
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' ftronger than this. ; 
the earth is manufactured and turned into quite another thing; 
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ſelling which is within thoſe ſtatutes is to be confined to perſans 
who live by a credit gained on an uncertain capital ſtock. 


The caſe at bar is this: One buys, another ſells ſo many feet 
of coals, to the buyer, his executors and adminiſtrators, for a 
groſs ſum; the buyer works the mine and ſells the coals; and 
now it is ſaid he uſes merchandize, becauſe he is a coal-maſter ; 


but I think there is no difference between a leaſe for years and 


this caſe of the coal- mine; Sparrow clearly had a chattel in- 
tereſt in the land, like an elegit, as was ſaid. Though a mine be 
an inheritance, yet it may be ſevered from the inheritance by 
the grant now made; but it is certainly an intereſt in the land 
if it is not ſo, how is it to be conſidered or received? There is 
no doubt but an ejectment will lie of it, that a fine may be levied 


of it, and that a will of it requires three witneſſes 3 things an- 


nexed to the land while ſtanding and inherent in it, as trees, 
lead, coals, c. while they are fo, are real eſtate and inherit- 
able, but as ſoon as ſevered they are perſonal eſtate; while a 
coal-mine is undug it is part of the inheritance ; a gravelapit 


granted would be'a chattel intereſt in the land until it was 


worked out, and if the grantee were interrupted in working it, 
he could have nothing but treſpaſs. © If Sparrow was neither the 
farmer, nor owner of this coa/-mine, Who was he? He muſt be 


one or the other; and neither the owner or farmer of an in- 


tereſt in land by buying and ſelling the ſame, or profits thereof, 
are liable to 3 The cate of the a/um-works is much 
The caſe of a brickmaker is very different; 


but coals carried to market are the ſame as they were found in 
the earth. Upon the whole, it is impoſſible to make this man a 
trader within the meaning of the ſtatutes concerning bankrupts. 


Clive I am of the ſame opinion. If the owner of a collicry 
ſells coals, he cannot be a bankrupt; fer Lord Sommers. 


Bathur1—l am of the ſame opinion, 


Gould —IT am of the ſame opinion as at preſent adviſed, but 
am not againſt having the matter argued a ſecond time, if the 
parties deſite it. I . 8 


But it never was argued again that I have heard of; ſo that 
the plaintiff muſt have entered his judgment upon the ver · 
„ rr 
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Hawkins, Eſq. verfus Wallis, E. CB. 


"P RESPASS for nailing trees up again the plant's wall, Town 
Not guilty pleaded 1 verdict for the plaina#, fubjeQ w the BI 
Opinion of the court upon this hont cate. — 


The facts of the trial were, that the phimi® was pole of > © 
certain greenhoute, the back wall whereof adjoincd to the de 
ſendant's cloſe, and that the defendant nailed the trees growng 
in his cloſe to the wall of the DC which was 


I Bue 
It was reſolved that this was no potion in the 


eee C R. 


Deer 
2. fuch a day ; 
PLA yay Cd eds payne of Oy SS 
money before the day, to wit, that he paid it ou fuck a days os, as 
the plaintiff demurs, mung 


L. D get 
money, but ought to have pleaded that he paid the money on os 
before the day. But per curigm—— The detendant has picaded 
that he paid the neqey fire Gag, mpg noni Cres Jas. 
et U in doe dn, „ and the ++ 
—_ admits to be true, and confecks the one 
af may wah ay & he ohne and deve adn 
— plaintiff moved for leave to withdraw his icmurrer, aud 


to reply, upon payment of colts ; which was granted. 
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Quare im- 


pedit. 


The record 
js entered of 
Michae!mas 
term in the 
ſecond year 

of the pre- 
ſent king. 
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Wolferſtan ver/us The Biſhop of Lincoln and 
Whitehead, Clerk. C. B. 


UARE impedit to permit the plaintiff to preſent to the north 
mediety of the church of Great Sheepy in the county of 
Leiceſter ; the plaintiff's title ſet forth in the declaration is, that 
Elizabeth Vincent, widow, was ſeiſed in fee of the advowſon of 
the north mediety of the ſaid church in groſs, and being ſo 
ſeiſed, preſented William Vincent her clerk to the ſame, it being 
vacant, who was thereupon admitted, inſtituted, and inducted 
thereto ; and the ſaid Elizabeth being ſo ſeiſed, and the ſaid north 
mediety being full of the ſaid William Vincent, ſhe (Elizabeth) on 
the firſt day of May, in the year of our Lord 1722, died ſeiſed 
of ſuch her eſtate in the advowſon, upon whoſe death the ſame 
deſcended to the ſaid William Vincent her ſon and heir, whereby 
the ſaid M iiliam was ſeiſed thereof in groſs in fee; and he being 
fo ſeiſed, and being ſo incumbent of the ſaid north mediety, 
afterwards, on the 1ſt day of October 1140, made his will in 
writing, and thereby deviſed the ſajd advowſon unto Elizabeth 
Vincent and Hannah Vincent, ſpinſters, his daughters, and their 
heirs, equally to be divided between them ; and afterwards, on 


the 1ſt day of March 1740, died ſeiſed of ſuch his eſtate in the 


faid advowſon, and incumbent of the north mediety of the ſaid 
church, upon whoſe death the ſaid Elzabeth and Hannah Vin- 
cent, ſpiniters, by virtue of the ſaid deviſe, became and were - 
ſeiſed of the ſaid advowſon in groſs in fee; and the ſaid north 
mediety of the ſaid church became vacant by the death of the 
faid William, and the ſaid Elizabeth and Hannah Vincent, ſpin- 
ſters, being ſo ſeiſed, and the ſaid. north medicty of the ſaid 
church being vacant by the death of the ſaid William, it belonged 
to the ſaid Elizabeth and Hannah Vincent, ſpinſters, to preſent a 
fit perſon to the ſaid north mediety of the ſaid church fo yacant, 
and one Hannah Vincent, widow, uſurping upon the ſaid Elixa- 
beth and Hannah Vincent, ſpinſters, preſented to the ſaid north 
mediety of the ſaid church 4 vacant Silveſter Vincent her clerk, 
who upon the preſentation of the ſaid Hannah Vincent, widow, 
was admitted, inſtituted, and induQted thereunto ; and the ſaid 
Elizabeth and Hannah Vincent, ſpinſters, being ſo ſeiſed of the 
ſaid advowſon, to wit, the faid Elizabeth of one undivided moiety 
thereof, and the ſaid Hannah Vincent, ſpinſter, of the other un- 
divided moiety thereof, ſhe the ſaid Elizabeth Vincent, ſpinſter, 
afterwards, to wit, on the 22d day of January 1757, at Great 
Sheepy, by an indenture then and there made between 


* . Greſley, Gent, of the firſt part, the ſaid Elizabeth Vincent, ſpin- 


—— 
— — — 


ſter, of the ſecond part, Sir Nigel! Greſley bart. and Francis 
Vincent eſq, of the third part, and Silveſter Vincent, clerk, of 
the fourth part, (the ſecond part of which indenture ſealed _ 

15 ; the 
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the ſeal of the ſaid X/:2abeth Vincent, ſpiniter, the faid plaintiſf now 
brings into court,) in conſideration of a marriage then intended 
between the ſame £/:24beth and the faid Tama Grefley, the 
grant to the ſaid Sir Ng and Francis her undivided moity 
the (aid advowſon of the north mechety of the taid church; 
hold to them and their hers, to the ufe of the Lud EAlimadtert 1 
fee, until the ſaid intended marriage, and from aud after 
ſaid marriage, to the uſe of the faid Cm he be her lite 
from and after the determination of that eſtate, to the ute 
the ſaid Sir Nell and Francis and their heirs during the hie 
the ſaid Elixabeth, and from aud after the decente of the taid 
Eliaabeth to the uſe of the ſaid Segler Vincent, his executors, 
Ec. for the term of 200 years ; and from and atter the deter- 
mination of the ſaid term to the uſe of the faid Thomas Grefey 
for his life, and from and after the deceaſe of the furvivor of 
the ſaid Ehzabeth and Thomas Grefley to the uſe of the tard Sir 
Nigell and Francis and their heirs tor ever ; which faid marriage 
afterwards on the firſt day of Aſarch, in the year att mentioned, 
at Great Sheepy was had, whereby and by virtue of the faid deed, 
and by force of the ſtatute for transferring uſes into poliethon, 
the ſaid Thomas Grelle and Elizabeth his wife became and were 
ſeiſed of the ſaid moiety of the faid advowſon in right of the 
ſaid Elizabeth as of freehold, for the term of her lite, the re- 
mainder belonging to the ſaid Sir Nigg and — and their 
heirs during the life of the ſaid E/rzaberh, the further remainder 
thereof belonging to the ſaid Silver Fincent, his executors, We. 
for the term aforeſaid, the further remainder thereof 
to the ſaid Thomas for his life, and the ultimate remainder 
thereof belonging to the ſaid Sir N gell and Francis and thew 
heirs z and the ſaid Thomas and Elizabeth being fo ſeiſed of the 
ſaid undivided moiety, the remainder thereof belonging as afore- 
ſaid, and the ſaid Honnah Vincent, ſpinſter, being fo feifed of 
the ſaid other moiety, the ſaid north mediety of faid church be- 
came vacant by the death of the firſt above-mentioned Sve 
Vincent, whereupon the laſt-mentioned E/zabeth, and Hannah 
Vincent, ſpinſter, preſented the faid Thomas Grefley their clerk, 
who upon the ſame preſentation was admitted, inttituted, and 
inducted into the ſaid north mediety ; and the faid plaintiit ſur- 
ther ſays, that the ſaid Thomas Greſley and Elizabeth his wite 
being ſo ſeiſed of one moiety, the remainder belonging as afore- 
ſaid; and the ſaid Hannab Vincent, ſpinſter, being ſo feiſed of 
the other moiety, afterwards on the gth day of November 1759, 
at Great Sheepy, by indenture between Thomas Grefiey and Elina- 
beth his wife of the firſt part, the ſaid Sir Nigel and francis of the 
ſecond part, the ſaid Hannah Vincent, ſpiniter, of the third part, 
the ſaid Hannah Vincent, widow, of the fourth part, and the faid 
Eduard (the plaintiff) of the fifth part, (which indenture the 
plaintiff brings into court,) the faid Thomas and Elzabeth, Sir 
Nigell and Francis, did grant the ſaid moiety whereof the faid 
Thomas and Ekzabeth were fo ſeiſed as aforeſaid, and the fan 
remainder 
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remainder thereof ſo limited to the ſaid Sir Nigel and Francir 
and the ſaid Thomas, to the ſaid Edward (the plaintiff) z to have 
and to hold the faid laſt- mentioned moiety to the faid Edward 
and his heirs; and the ſaid Hannah Vincent, ſpinſter, by the 
ſame indenture, did grant to the ſaid Edward the faid other 
moiety of the ſaid advowſon; to have and to hold the fame to 
ſaid Edward and his heirs; by virtue of which ſaid indenture 


he became and is now. ſeiſed of the ſaid advowſon in groſs, as 


ol ſee and right. And the ſaid Edward futther ſays, that by a 


Ltatute 

21 H. 8. 
againſt plu- 
talities. 


Plea, that 
the biſhop 
claims no- 
thing but as 
ordinary. 


ſtatute made in the 21ſt year of Henry the 8th, it was enacted, 
(among other things,) that if any perſon or perſons having one 
bene fice with the cure of ſouls of the yearly value of 8. or above 
thould take any other with cure of ſouls, and be inſtituted and 
inducted in pofleffion of the fame, that then immediately after 
ſuch poſſeſſion had thereof the firſt benefice ſhould be 1 * 


to be void; and that it ſnould be lawful to every patron, having 


the advowſon thereof, to preſent another, and the preſentee to 
have the benefit of the fame in ſuch manner as though the in- 
cumbent had died or reſigued; any licence, union, or other 
diſpenſation to the contrary thereof obtained notwithſtanding z 
as by the ſaid act (among other things) more fully appears; 
and the ſaid Edward ſays, that the ſaid benefice, at the time of 
making the faid act, and at the time the ſaid Thomas Grefley was 
admitted, inſtituted, aud inducted thereto, was and {till is a 
benefice with cure of ſouls of the yearly value of 8 J., and the 
ſaid Thomas Greſley being fo admitted, inſtituted, and inducted 
into the ſaid north mediety of the faid church, and the ſaid Ed- 
ward being ſo ſeiſed of the ſaid advowſon, afterwards, on the 
22d day of December 1759, the ſaid Thomas Greſley accepted and 
took another benefice, with cure of fouls of the yearly value of 
8/., to wit, the rectory of the pariſh church of Seale in the ſaid 

county of Leirefter, and afterwards, to wit, on the 22d day of 
December laſt mentioned, the ſaid Thomas Greſley was admitted, 
inſtituted, and inducted into the ſaid church of Scale, whereby 
and by force of the ſaid ſtatute the north mediety of the ſaid 
church of Great Sheepy became void, and the faid Edward was 
ſeiſed of the advowſon of the ſaid north mediety of the ſaid 
church of Great Sheepy as aforeſaid, at the time the ſame ſo be- 
came void, and ſtill is ſo ſeiſed thereof; and by reaſon of the 
premiſes, and by force of the ſaid ſtatute, it now belongs to the 
faid Edward to preſent a fit perſon to the ſaid north mediety of 
the ſaid church of Great Sheepy, and the ſaid Biſhop and Thomas 


Whitehead unjuſtly diſturb the ſaid Eduard therein, to the da- 


mage of the ſaid Edward of 3o0o/., and therefore he brings this 
ſuit, Se. * ha FA 8 ; 


The biſhop by his plea ſays, that the north mediety of the 
church of Great Sheepy is in the dioceſe of Lincoln, and that he 
claims. nothing therein, or in the advowſon thereof, except the 
admiſſion, inſtitution, and induction of parſons thereinto, * 
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the amoval of them therefrom, and all ſuch other things belong · 

ing to, and as ordinary of that place and the %% ſurther 

ſays, that the plaintiff ought not to have his ation againſt him, 

becauſe he ſays that the ſaid Elizabeth Fincent, widow, was 

ſeiſed, c. (and admits the title as ſet forth in the dechration, 

down till the preſentation of the ſaid Th-mas Grefſey,) and (then 

he ſays) that by the ſaid act of parliament it is enacted, as in 

the ſaid declaration mentioned,) and that the ſaid beneftice of 

Great Sheepy, at the time of the making of the faid aQ, and at 

the time of the admiſſion, inſtitution, and induction of the faid 

Thomas Greſley, and from thence was and (till is a benefice with 

cure of ſouls of the yearly value of 84. as the plaintiff has above 
alledged 3 * but the ſaid % further ſays, that the faid Thomas * See the 
Grefley being ſo admitted, inttituted, and inducted into the ſaid phony 
north mediety of the church of Great Sheepy, and being incum- Q 
bent thereof, he the ſaid Thomas Greſley, on the 31it day of 

Oftober 17g. accepted and took the ſaid rectory of the pariſh 

church of Seale, and was then and there admitted and in/{iruted 

into the ſame rectory, as by the plaintiff is alledged, which ſaid Bicep 
rectory of Scale then was, and is, a benefice with cure of fouls — 
of the yearly value of 8, whereby and by force of the ſtatute en . 
aforeſaid the north mediety of the church of Great Sheepy be- #4 is tn 
came vacant; and the %% further ſays, that the ſaid north — 
mediety of the church df Great Sheepy was, remained, and con- —— 
tinued fo vacant from the time that the ſaid Thomas Grefley 
cepted and toak the ſaid tectory of the church of Seale, and was nn and 
admitted and inflituted into the fame as aforeſaid, for che ſpace of e . 
ſix whole months then next following, whereby the righe of -- dy 
collating to the ſaid north mediety of the church of Great —— 
devolved to the ſaid 4% % as ordinary of that place, by reaſon 

the lapſe of time aforeſaid ; wherefore the ſaid biſhop, aſter the 

ſaid fix months from the time that the ſaid Thomas Greflcy ace 

cepted and took the ſaid rectory of Seale, and was admatted and 

i2/l:tuted- into the ſame, were lapfed, collated the faid north 
mediety of the church of Great Sheepy on the ſaid Thomas Whites 

head has clerk, and cauſed the ſaid Thomas Whitehead to be inſti- 

tutcd andi in.luted into the fame, by reaſon whereof the Gaid 

Themas Whitehead from thence hitherto hath. been, and ſtill 1s, 

parſon of the ſaid north mediety of the church of Great 

imparſonged in the ſames and this the ſaid %% is ready to 

verify ; wherefore he prays judgment if the ſaid plaintiff, withe 

out aſſigning fome ſpecial impediment in the power of him the 

laid biflep, ought to have his ſaid ation againſt him. D. Pl. 

And the ſaid Thomas makes defence and ſays, that he is paxſon lebe 
imparſanee of the ſaid mediety, of the collation of the (aid — 
lep ; and further ſays, that the ſame became vacaut by the fad n 
Tomas Greſley's accepting and taking the reQory of S, alores . 
ſad, an che 3 üſt day of Or 1759, and {@ remained vacant — 

Nos A.: mein; 1 . SN. 8 vad 


2:42 


178 TzxiniTY TzRM, 3 Geo. III. 1763. 


üntil on the 2oth day of June 1760, on which day, at Great 
Sheepy, the ſaid biſhop as ordinary by lapſe of fix months collated 
the (oa Themas Whitehead to the {ia mediety of Great Sheepy 
then vacant ; and this he is ready to verify; wherefore he prays 
judgment if the plaintiff ought to have his ſaid action againſt 
him. od G. Nares. 


Replication The plaintiff replies to the biſhop's plea, that he ought not to 
2 * - be barred thereby from his action againſt the bi/bop, becauſe pro- 
"pop teſting that he the plaintiff had not any notice that Greſley had 
accepted the church of Scale, and was admitted and inſtituted . 
That thelate thereto before the ſaid 22d day of December 1759, for replica- 
— tion ſays that Greſley was inducted in poſſeſſion of the ſaid rec- 
ductes to ſe- tory of Seale on the ſaid 22d day of December 1 59, and not be- 
_ —— fore, and that within fix months after the ſaid 22d day of De- 
1759, and ember 1759, viz. the 29th of March 1760, by writing under 
within fix his hand and ſeal dated the fame day laſt mentioned, he did pre- 
_— _ ſent to the ſaid %% one Thomas Hall, his the ſaid plaintiff's 
his cleck to. Clerk, and requeſted the 57/5 to admit and inſtitute the ſaid 
the bilbop, Hall to the ſaid north mediety of Great Sheepy ſo vacant as afore- 
2 ſaid, whom the 5% refuſed to admit and inſtitute thereto on 
Thy the ſaid preſentation of the plaintiff, and hindered him in the 
ſaid preſentation thereto; but the % afterwards, on the 2oth 
of June 1760, collated to the ſaid north mediety (being vacant) 
on the ſaid Thomas Whitehead, as the ſaid bi/bop hath in his plea 
above alledged; and this the plaintiff is ready to verify; and 
prays judgment and his damages by occaſion of the ſaid hin- 
 e4drance, and alfo a writ to the ſaid bithop to be adjudged to him 
Replication the ſaid plaintiff. The replication to the incumbent itebead's 
to the in- plea is exaQtly the ſame as the replication to the b:ſhop's plea 


cumbent's * . . , 
plea, (only changiug the biſhop's name ſor the incumbent's name). 


The biſhops The br/bop rejoins, and admits that Grefley was inducted into 
render. the church of Scale the 22d of December 1759, and that the 
plaintiff within fix months from that day preſented Hall his 

clerk, as the plaintiff has alledged in his replication ; but the 

biſhop further ſays, that before the ſaid 22d of December 1759, 

refley accepted the church of Scale, viz. on the 3 iſt of Ocober 

1759, and on that ſame day was admitted and inflituted to the 

ſaid church of Seaie, whereby and by the ſaid ſtatute the ſaid 

north mediety of Sheepy became void; and the biſhop further ſays, 

that the ſaid Hall did not within fix months from the time that 

Grefley was admitted and in//ituted to the church of Sea/e, or at 

any time before the collation of the north mediety of Great 

Sheepy on I hitehead, and his being in/lituted and indufed into the 

ſame, preſent, or offer himſelf, or appear before the ſaid b;/hep 

to be examined in order to his being admitted to the north me- 

diety of Great ry but neglected ſo to do, wherefore the 


ble, aſter the ſaid ſix months from the time Grgſley was ad- 
| RS | - mitted 
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mitted and inſtituted to the church of Seale were elapſed, collated 
Great Sheepy on Whitehead, and cauſed him to be initicuted and 
inducted into the fame, as the biſhop has above alledged z with 
out this, that the biſhop before he collated the north mediety of 
Great Sheepy on Whitehead did refuſe to admit and intirute Hal 
to the ſaid north medicty of the church of Great Sheepy upon the 
ſaid preſentation of the ſaid plaintiff, as the ſaid plaiatiff hath 
above alledg-d ; and this the %% is ready to verify; wheretore 
he prays judgment if the ſaid plaintiff ought to have his faid ac» 
tion againtt him, We. 


$79 


The incymbent rejoins and ſays, it is true the faid Thomas The ineuns 
Greſley was inducted in polſeſſion of the faid rectory of Seale on tw > 
the 22d day of December 1759, and not before z but ſays that the 


mediety of the (aid church of Sheepy became vacant by the taid 
Grefley's accepting the ſaid church of Sale va the 31 day of 
October 1759, and fo remained void until on the 20th day of 
June 1760, on which day the %% collated Sheepy on this in- 


cumbent by lapſe; and the ſaid incumbent further ſays, that on 


the 31ſt day of Octzber 1759 the plaintiff had nothing in the 
advowſon of the church of Sheepy: and this he is ready to verity; 
wherefore he prays judgment, and that the plaiutiff may 
barred from having his action againſt him, We, 


The plaintiF demurs to the % 's rejoinder, and ſhews for Demurrer, 


fpecial cauſes : 1. That it is a departure from his plea. 2. Thar 
it traverſes matter not alledged by the plaintiff. 3. That it docs 
not traverſe the jndu&icn. 4. Nor does the bi/bep ſay whether 
he did or did not collate to Shzepy before the end of ix months 
after the invufio of Themas Grefley to Sr. 5. That the re- 
joinder tends to put in iſſue matter of law to the country. 


The plaintiſf's demurrer to the incumbent's rejoinder is much 
the ſame as to the diſhop's. 


The bjſhop and the jncymbent ſeverally join in demurrer, 


This caſe was argued three times at the bar: the firſt time ia 
Hilary term 2 Gee. 3. 3 the ſecond time in Trinity term follow. 
ing; and the third argument for the plaintiff in Ruler term 
3 Gee. 3.; and in Trinity tetm following for the defendant. 


A note taken of the firſt argument for the plaintiſf. It ap» 
pears upon the pleadings that Thamas Greſley being incurabeot of 
the church in queſtion, on the 31ſt of er 1739, was iuſti- 
tuted to a ſecond beneficd' with the cure of fouls, of the yearly 
value of 8/., and that on the 22d of December, aud not before, 
hc was inducted into the ſame 3 that the %% (uppobng the 
tvs N 2 | peeicut 
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preſent living in queſtion to be void upon Gre/ey's inſtitution to 
the /econd, before induction) on the 20th of June 1760 collated the 
defendant Whitehead to the church of Great Sheepy by lapſe 


without notice to the plaintiff, | 


T herefare the queſtion is, Whether the church was void upon 
the inftitution to the ſecond benefice, or not before induction to it, 
ſo as the biſhop could collate without notice; for if it was not 
void before induction, then the biſhop has collated two days too 
ſoon; for by the fat. 21 H. 8. c. 13. /.9. it is clear that the 
firſt benefice ſhall not be void before induction to the ſecond. 


. Agar v. The Biſbop of Peterborough and Denn, in quare impedit. 
Fox title to the avoidance, the fat. 21 Hen. 8, was pleaded the 
taking of a ſecond benefice, with cure, the iflue was taken upon 
the induction to the ſecond benefice, whereby (ſays the book) it 
ſrems ta be allowed that admiſſion and inſtitution do not make the 
fiſt void, without inductian. Moor 12. pl. 45. , 


A note of the firſt argument for the defendants. This queſ- 
tion depends upon the flat. 21 H. 8. which ſays, that if one 
baving a beneſice with cure of 8/. per ann. accepts another with 
cure, and be in/lituted and inducted in poſſeſſion of the ſame, then 
and immediately after ſuch po/e/ion had thereof, the firſt bene- 
fice ſhall be adjudged void. The word paſſeſſon in this ſtatute is 
very material, for a parſon is in peſſefſion immediately upon in/i- 
tution and before induction; the point I put this caſe upon is, that 
to the ſecond, induction is not neceſſary to take the firſt benefice 
yaid; but if it is, it is only that the patron may have notice, 
Afvoor 443. 3 but as to every body but the patron, it is void by 
inſtitution. to the ſecond benefice; and for this I rely upon 
Digby's caſe, 4 Rep. 78. b. 79. a.; and the patron may preſent 
without any ſentence of depriyation, 


The patron, upon the inſtitution to the ſecond benefice, 
might have preſented, becauſe, I inſiſt, the church, thereupon, 
was void; and being a choſe in action, it could not paſs by the 
grant of the advowſon afterwards made to the plaintiff on the 
gth of November 1759, which was nine days after the inſtitution 
to the ſecond benefice, as appears by the declaration. Cro, 
Eliz. 81x. And ſuppoſe notice neceſſary to be given to the pa- 
tron, yet it is not fo to the grantee, becauſe it is uncertain to 
whom it muſt be given. | 


- Plaintiff's counſel-1 agree that induction and notice are much 
the fame thing; and jf notice be neceſſary, induction mult be ſa 
too; the incumbent cannot ſus for tithes before induction. 


Lord 
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Lord Chief Juſtice — He can do every thing elfe. I want to 
know how this matter was at common law, whether upon the 
incumbent's taking a ſecond benefice the patrom could or could 
not preſent before ſentence of deprivation. I have great dith» 
culties, and ſhall be glad to hear another argument. 


The ſecond argument for the plaintiff, at Grſt ſetting out, was 
much to the ſame effect as the firſt argument. 


The ſecond argument for the defendants by Serjeant Wien. 


It app*ars upon this record, that on the 31ſt of Oftubey 1759 
the late incumbent of this church in queſtion was inſtituted to 
a ſecond benekice. : 


That on the qth of November 1759 the patron of this church 
in queſtion granted the adrowſon thereof to the phainnff. 


That on the 224 of December 1759 the late incumbent thereof 
was inducted to the ſecond bene ice; and 


That on the 2oth of June 1760 the biſhop collated the 
defendant Whitehead to the church in 1 without no- 
tice to the late patron, or to the plaintiff, his grantee of the 
advowſon. 


Two general queſtions are made: 1, Whether the firit liv- 
ing became ſo abſolutely void upon inſtitution to the ſecond hv- 
ing, that the patron, or the plaintiff his grantee, were bound to 
take notice, without notice given to them ? 


zd, Whether the firſt benefice was fo void, upon inſtity- 
tion to the ſecond, that by the grant of the adrowſon in tee 
nine days afterwards this turn could be transferred to the 
plaintiff ? 


If it appears upon this record that the plaintiff hath no title, 
he cannot have judgment, be the title of the defendant ever ſo 
defective. 


It is on the defendant's part to contend, that as ſoon as the 
late incumbent was inſtituted to the ſecond, this . - awe — 
void, inſomuch that the patron could not afterwards the 
right of preſentation for this turn, by his of the advo on 
in fee to the plaintiff; and that the biſhop had a right to collate, 
after fix months elapſed from the time of the inſtitution, without 
giving notice to any body. 


N 3 How 
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* 1 
hg . 


Anno 
1179 

5 Hen. 2. 
under Pope 
Alexander 3. 
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How the law ſtood concerning pluralities before the ſtatute of 
21 H. 8. c.13.; and whether that ſtatute hath made any and 
what alteration in the preſent caſe, may be firſt conſidered. 


One cannot well trace this matter farther back than the third 
council of Lateran*; for, but a few years before that time, 
there was no ſuch thing as a lay patronage in this kingdom. Ic 
appears from the molt authentic eccleſiaſtical writers, that from. 
the latter end of the ſixth century until about the Conqueſt, all 
oblations, tithes +, c. of a whole dioceſe were the voluntary 
gifts of Chriſtians, brought into one public ſtock, and divided by 
order of the biſhop into ſeveral portions for the ſupport of him- 
ſelf, his clergy, the poor, and the reparation of churches. 


The parochial clergy in general lived with the biſhop in the 
city, who ſent them out occaſionally to preach the goſpel 
throughout his . dioceſe, and every prieſt received the oblations, 
Dc. within his own circuit, and brought them into the public 
{tock, t #0: 0 0 Wc | 


In this manner were th clergy inſtituted by the biſhop z and 
in whatſoever part of the dipceſe a prieſt ws (by his order), he 
was (properly ſpeaking) reſident upon his cure; fot reſidence 


_ then was relative to the whole dioceſe, as it is now to a ſingle 


a 


pariſh, Sherlock the Biſhop of Ltndon's Charge to his Clergy, anno 
1759, touching pluralities and non-reſidence, page 25. 


Although ſome writers aſcribe the diviſion of pariſbes to Arch- 


' biſhop Honorius about the year 636, from the authority of Arch- 


biſhop Parker, who ſays, That Honorius pravinciam ſuam in paro- 
chias diviſit; yet Mr. Selden ſays, The paſſage means that he 
% divided his province into dioceſes ;'” and Biſhop Sherlock ſeems to 
agree with him, in his charge to his Londen clergy 1759, fo. 25. 
where he ſays that the word pariſh in the old canons uſed to ſig- 


nify a divceſe, as appears by injunctions given to biſhops not to 


Lezes Al- 
fred. No. 24. 


Glanvilz9. 
See a declar- 
ation in tecto 
advocation. 


invade the pariſbet of each other. 


The clergy were then no other than collectors and ſtewards 
of the tithes aud oblations till about the 10th or 11th century, 
and their reſidence was in any part of the dioceſe as the biſhop 
ordered. Kennett's Paroch. Antiq. 78, 79. * they were inſtituted, 
but could not properly have any induction or ſeiſin of any church 
in the dioceſe. 


— 


— 


3 


+ The firſt council that mentions tithes is that of Lateron, anno Demini 1119, under 
Pope Calixtus 2, and there they are only ſpoken of, as received by ſpecial conſecrations. 
J here was no canon before that of the fourth council of Lateran, anno Domini 1215. held 
under Pope Inn:cent 3. chat even ſuppoſed tithes due of common right. 
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This being inconvenient, as chriſtianity ſpread, great eneou- 
ragement was given to lords of manors, and other great men, 
to build churches for themſelves and tenants on their own lands; 
and for this purpoſe the biſhop yielded part of his right to ſuch 
founders, permitting them to name a perſon to ſerve the living, 
pn he was well qualified; the judgment of which the 

iſhop reſerved to himſelf. And his judgment, whether fit or 
3 is concluſive to this day. Sher. = 1759, 26. 2 
this is the origin of lay patron and the firſt beginning 
diviſion of — — the — now find — z which it 
ſeems) began about the time of the Conqueſt, or a little after, 
and was a work of ſome ages. 


Before this period there ſeems to have been no law again 
loved the 


pluralitiet and non-refidence, ſo that every prieſt who 
Fleece more than the fleck got poſſeſſion of as many churches as he 


could ; and if he had forty there was no law to the commary z 
this accounts for what is often mentioned in our books, "That 
« at common law a man might have held forty liviogs if he 
could have got them.“ | 


This avaricious behaviour of the clergy occaſioned the making 
of ſeveral canons and conſtitutions againſt pluralities and non- 
reſidence. It is proper only to take notice of fuch of them as have 
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been received here, and are now part of the law of the land, 


and which moſt materially concern the preſent queſtion. 


By the 3d council of / ateran *, held under Pope Alexander 3. 
anno demini 1179, 5 Hen. 2. Whoever took a 2d benefice, his 
inſtitution to it was void; and every perſon admitted ad ecclefram 
vel ecclefiafticum miniſferium is bound refdere in loco, et curam per 


ſeipſum exercere, 


Theſe are words of the 43d canon: 


® The N 
Dops of 
Durham, 
Norwich, 
Heretord, 
and Bach, 


were ſent 0 


thi, council, Seld. Note on Draytoa's Pulyolbion, 34 vol. 2793+ 


„ Quia nonnulti, modum avaritiz non ponentes, dignitates The 34 La- 


« diverſas eceleſiaſticas, et plures eccleſias parochiales coutra 


det an coun- 
ci made the 


i facrorum canondm inſtituta nituntur ACCIPEKE, ut cum unum i 
« officium vix implere ſuthcient, fibi veudicent Nipendia pluri- void. 


&© morum : ne id de ceterò fiat, diſtrictius inhiberaus. Cum 
te jgitur eceleſia, vel eccleſiaſticum migiſterium committi de- 
© byerit, talis ad hoc perſona queratur quo reſidere in loco, et 
e curam ejus per ſeipſum valeat exercere z quod 6 aliter alum 
“ fuerit et qui receperit quod contra facros canones accepit, 
e amittat, et qui dederit, largiendi poteſtatem privetur. Extra 


& lib. 3. tit. J. de clericis non reſidentibus. Can. 43.” 


N 4 By 
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4th Latetan By the 4th ( which is called the great council of Lateran, if 
5 any perſon having one benefice with cure of ſouls, accepts a 
Preſent, ſecond, the firſt is declared void ip/o jure; this was held under 


4 patriarchs, Pope Innacent 3. anno 12 U To 6 Ric. 1. 
71 archb. * l 


0 bi ſho N . . ns 
05 bon Theſe are the words of the 28th canon of this council · « Qui- 


and priors. © cunq. receperit aliquod beneſicium curam habens animarum 
2055 4ank. % annexam, fi prius tale benefictum habebat, eo fit ipſo jure 

6 —_—_ et ſi forte illud retinere contenderit, etiam alio ſpo- 

& lietur. Is quoque ad quem prioris ſpectat donatio, illud poft 
« receptionem alterius liberè conferat cui merito viderit con- 
c ferendum: et ſi ultra ſex menſes conferre diſtruerit, non 
« ſolùm ad alios ſecundiim Laterenſis concilii ſtatutum ejus 
* collatio devolvatur, verumetiam tantum de fuis cogatur pro- 
« ventibus in utiſitatem eccleſiæ cujus eſt illud beneticium ad- 
« ſignare, quantum a tempore vacationis ipfius conſtiterit eſſe 
« perceptum. Hoc idem in perſonalibus eſſe decernimus obſer- 
* yandum, addentes ut in eadem eccleſia, nullus, plures dignt- - 
* fates aut perſonatus habere preſumat, etiam fi curam anima- 
rum non habeant. Circa ſublimes tamen et literatas perſonas, 
„ quz majoribus beneficiis ſunt honorandæ, cum ratio poſtula- 
ce verit, per ſedem apoſtolicam poterit diſpenſari.“ Extra lib. 3. 
Pit. 5. de Prebendis, Can. 28. | | 


So that by this canon whoever took a 2d beneſice was deprived ' 
ipſo jure of the iſt, and the patron might preſcnt to it imme- 
diately, and if be did not within fix months, the biſhop might 
collate, and order the profits received ſince the avoidance to be aſſigned 


to the collate. 
24 council By the 24 council of Lyons held under Pope Gregory 10th anno 
$4 <4. 1274, 3 Ed. 1. upon taking a 2d Irving, the fiiſt was void, 
or both liv. and if he was not contented with the 2d but endeavoured to keep 


ings void. both above 4 month, he was deprived of both. 


The conſtitution of John Peccham upon the canon made at 
this council of Lyons runs thus: „ Qui piura beneficia curam 
« animarum habentia, ſine diſpenſatione, ultimo contentus fit z 
de & decernimus, & perpetua ſtabilitate firmamus, ut quicung. 
« in poſterùm plura beneſicia curam animarum habentia, sèu 
& alias incompatabilia, abſque ſedis apoſtolicæ diſpenſatione, RE- 
& cEPEKTr, vel aflccutus fucrit per modum INSTITUTIONIS, vel 
« commendæ, ſeu cuſtodiæ, vel unum, titulo inſtitutionis, aliud, 
. _—_ + ritulo commendæ vel cuſtodiz, præter modum illum quem 

| c conſtitutio Gregoriana edita in concilio Lugdunenſi permittit, 
Latch 243. EO 1P$0 fit privatus omnibus fic obtentis beneficiis, ipſoq. ſacto 
England ſent «© ſententia excommunicationis permaneat innodatus: a quay 
— « non, niſi per nos, aut ſueceſſores noſtros, vel ſedem apoſto- 

“ licam abſolutionis gratiam valeat promereri, Lind. lib. 3. 
tit. 6, fo, 136, 137. de prebendis.” 
| 4 | Obſerve 
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Obſerve the words, Qui verò aſſecutus fuerit per modum 
& 1NSTITUTION15,” was to loſe both livings , but notwithſtanding 
theſe vell- intended canons, the pope's diſpenſing power (relerved 
to him thereby), rendered them of lutle effeR. 


To redreſs the grievance of holding pluralities by diſpenſations, 
there is to be found among the extravagantes printed at Paris 
1505. 4to. a decretal of Pope John the 22d, beginning cru 
guorundum tam religiaſorum quam ſecularitm amvitia ; Which (after 
reciting the many evils of pluralities and non-refidence) decrees 
that whoever holds a plurality by diſpenſation ſhall make his 
election within a month after notice of the decree, which bene- 
fice he chuſes to keep, and ſhall reſign the others; and if he Ove i 
does not, all his livings ſhall be void. Brtra lib. 3. tit. de Pre. e 
bendis && Dignitatibus, . 19, &c. dated at Avignon, 13 Kal. this decretak 
Decemb. in the 2d year of his pontificate. This was in the year 
1277, 6 Ed. 1. three years after the council of Zyoxs, 2 


From hence it appears, 
(1.) That by a canon in the 3d council of Larerun, the ſecond 1172, M 
living was void by deprivation. | 


(2.) By a canon in the 4th council of Lateran, the firſt living 115, K. 
was p/o jure void, by accepting a ſecond, without deprivation, 


(3.) By a canon in the ſecond council of Lyens the firſt was 1274, 8.1. 
void, and if he endeavoured to keep both, he was to loſe | 1274» 3E. 


(4.) By the decree of Pope John 22. no one could hold two 1277>6E.2. 
dignitics or benefices by diſpenſation, except he was a cardinal, 
or the relation of ſome prince, 


Theſe canons have all been received here, as appears from a h 
multitude of caſes in our law- books: but the “* canon of the qth » a» aQ 
Latzran council for making the 1ſt benefice void, has been the 
law moſt generally uſed and approved here, and was certainly Lyad. 
the law of the land long before the ſtatute of 21 H. 8. So that 5 — 3 9. 
before the ſtatute (it ſeems pretty clear) the church in queſtion 73 $4 -« 
would have been void by the canon law upon the incumbent's 4 Rey. 75+ 
acceptance of inflitution to the ad benefice, without any ſentence 2 
of deprivation ; for the words © ipſo jure fit privatus” in the — 
4th council of Lateran was à general ſentence of deprivation. , here 
Sir W. Jones 377. i Gp: Ih _ — 
25 H. & C. 19 f. 2. Ne ne fince ae hien FN 2. A Wan 


101. 


It 
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Not a word 
of induction 
in any of 
theſe canons. 
3. Lateran. 
4. Lateran. 
2. Lyons. 
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It is obſervable that there is not a word ſaid of induction in 
any of theſe canons, but the words are “ qui nituntur accipere 
« plures eccleſias, &c. Quicung. receperit aliquod beneficium, 
c cf g. Quicunq. plura beneficia receperit, vel aſſecutus fuit per 
% modum INSTITUTIONIS,” r. And the words ac:ept and take 
in the ſtatute of 21 H. 8. ſeem to be copied from them. 


If it may be allowed to cite Doctor Ayiiffe's Parergon Juris 
Canonici Anglicani ; he lays it down in fol. [416] that all be- 
nefices with cure of ſouls are by the conſtitution of the fourth 
council of Lateran void ipſo jure (without a diſpenſation) by an 
admiſhon to a ſecond benefice though they are not inducted to either, 
but have only inſtitution thereunto. | 


Such part of the canon law as hath been received here is not 
the pope's law, but the law of the land, which no eccleſiaſtical | 
wer could ever lawfully diſpenſe with. Yau. 21. So there 

is no occaſion for a ſentence of deprivation, by our law. 


And although this part of the argument is drawn from the 
canon law, and the law of the popes, yet it muſt be owned thoſe 
laws were never acknowledged to be laws of England ; and there- 
fore tliey are no further of authority than as they agree with the 
law, or common law-of England, and ſo have bcen received 


here, | 


The common law ever ſets its face againſt pluralities, non-refi- 
dence, and the pope's uſurped diſpenſing power ; and Lord Vaughan 
ſcouts the diſtinction made between a ceſfion by an incumbent's 
accepting a biſnopric, and an incumbent's taking a ſecond bene- 
fice. It paſſes for current (ſays he) in our new books, that in 
the caſe of pluralitics the avoidance is by the canon law, and 
therefore may be diſpenſed with by that law; but that in caſe of 


a a biſhop made, the avoidance is by the common law. He ſeems 


to ſmile at the diſtinction, and ſays, the patron may preſent as 
ſoon as the incumbent is inſtituted to the ſecond living, without 
deprivation ; and the law was anticntly ſo. Van. 21. g 


Mr. Selden in his notes upon Drayton's Polyolbion, 3d vol. 1793, 
publiſhed by Dr. Wilkins, fays, that England ufcd to ſend four 
biſhops to general councils. By this courſe canons have been 
received into our law. As of bigamy in the council of Lyons, 
interpreted by parliament under Ed. 1., of pluralities in the. coun» 
cil of Lateran under Pope Innocent 3. The law of lapſe had its 
ground in the council of Lateran, anno 1179, under Pope Alex- 
ander 3. where laymen were only allowed four months, though 
the clergy or religious, who had title, had fix months; but this 
was never allowed or agreed 1 here; for every patron has fix 


months in England. 
From 
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From hence ſays Selden\ ** You cannot but perceive that 
& canons and conſtitutions in the pope's councils never bound 
tt us in other form than fitting them by the ſquare of N 
&« law and policy.” Our reverend ſages and baronage allowed 
and interpreted them; and in framing their writs would mention 
them * as law and cuſiom of the kingdom, and not otherwiſe. 


With reſpect to the ceremony of induction, it is obſervable, 
that in our moſt ancient precedents of declarations and pleadings 
in writs of right of advowſon touching the inheritance, or in quare 
impedit, and darrein preſentment, touching the pofſeſhon or turn, 
there is no mention made of inductian: but in order to ſhew 
ſeiſin or poſſeſſion in the demandant or plaintiff, or of him under 
whom he claims, he only alledges that he preſented his clerk, 
who was in/lituted. | ; 


To prove this, Glanvil, lib. 4. de Advecationibus Ecclfiarum, 
cap. G. temp. H. 2. Biſhep Nicholfon's Hift. Library 223. 1s 
« qui petit jus ſuum in hc verba verſus adverſarium ſuum 
x6 proponet, | 


« Peto advocationem illius eceleſiæ ſicut jus meum, et perti- 
© nentem ad hereditatem meam, et de qua advocatione ego fui 
« ſeiſitus, (vel aliquis anteceſſorum fuit,) tempore regis Henrici 
« avi domini regis (vel poſt coronationem domini regis): et aded 
re ſeifitus ad eandem ecclefiam vacantem praſentavi perſonam 
© (aliquo prædictorum temporiim): et ita preſentavi, quod ad 
« preſentationem meam perſona fuit in ea ecclefia Ixsrrrura 
&« et ſi quis hoc voluerit negare, habeo probos homines qui hoc 
« yiderunt et audierunt et parati ſunt hoc diracionare ſecundum 
% conſiderationem curiæ, et maxime illum . et illum, et illum. 


« Audito autem clameo ipfus petentis, is qui tenet poterit ſe 
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*Reg 4. 

in a writ of 
pron dion 
Laoie is men- 
tioned to de 
dy the com- 
mon law. 


Though it a 
laid that ins 
duQtion of 
his clerk 
mult be A- 
le (god who 
drings win 
of right of 
ad vi whou, 
Ro. Ab 183. 
ye thee 1 
2 quar'e pu: 
33H. 6. 27. 


« defendere per duellum vel ponere ſeipſum in aſſiſam magnam. 


The following is a record in mm impedit, copied truly from a 
MS. in parchment in the pofſeſhon of the reporter, which is pre- 


ſumed to be part of the original year book of 18 Edward 2. it 
being written in the court hand of that time; it being curious 
for its antiquity is inſerted here at length. 


To few that 


was not uwied 


—— 
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Lythom or 
Lethum in 
Lancaſdire, 
a priory of 
Benedfine 
Monks. 

Dr. I anner's 
NS. Monaſ- 
tict 233. 


+ There is 
not a word 
of induction 
in the whole 
record. 


A recovery 
by a former 
prior in 
quare impe- 


The record 
of that reco- 
very remov 


and à ſeire 
faciay td 
ſhew cauſe 
whythe prior 
Mould not 
preſent on 

a other 
aàvoidarce. 
Judgment 
tor him in 
B. R on the 
ſcire facias, 
and a vrit to 
tke biſhops 
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De termino Trinitatis anno Regni Regis Edwardi 


c«c 


quondàm fuit ſeiſita de manerio de Appelby, ad 


decimo octavo. 


« Edmundus de Appelby fummonitus fuit ad reſpondendum 
priori de * Lithom de placito quod permittat ipſum preſentare 
ydoneam perſonam ad eccleſiam de Appelby, qua vacat & ad 
ſuam ſpectat donationem, c. et unde idem prior per I. de 
A. attornatum ſuum dicit quod quædam Margeria Banaſter 
”—_ prædicta 


advocatio tunc pertinebat, quæ ad eandem eecleſiam preſenta- 


vit quendam Ricardum Midde clericum ſuum, qui ad preſen- 
tationem ſuam fuĩt admiſſus & + inflitutus tempore Ti tem- 


pore Henrici regis avi domini regis nunc; et poſtea eadem 
Margeria per cartam ſuam dedit & conceſſit advocationem 
prædictam cuidam Willielmo priori de Lithom, tenendum 
eidem priori et ſucceſſoribus ſuis et eccleſiz ſuæ ſancti Cuth- 
berti, in puram et perpetuam elemoſinam in perpetuum; et 
dicit quod vacante eceleſià prædicta per mortem dicti Ricardi, 


| —_— Willielmus, filius Willielmi Vernon oppoſuit ſe pre- 


entationi prædicti prioris; per quod idem prior tulit breve 
are impedit verſus ipſum Willielmum, de advocatione præ- 
dida coram juſticiarũs prædicti Henrici regis avi, &c. hie de 
Banco, anno regni ſui quinquageſimo, et preſentationem ſuam, 
per judicium ejuſdem curiz verſus eum recuperavit; ita quod 


epiſcopus Lincoln. tunc, per lapfum tzmporis eandem eccle- 


ſiam contulit cuidam Thomæ Mandeville clerico ſuo, et eum 
inſtituit in eadem ut in jure ipſius prioris & eccleſie ſux præ- 
dictæ, c.; et een vacante prædictà eccleſià per mor- 


tem prædicti Thomæ, quidam Ricardus Vernon conſangui- 
neus & hæres prædicti Willielmi filii Willielmi oppoſuit ſe 


preſentationi cujuſdam Ambroſii tune prioris de Lithom, pre- 
deceſſoris ipſius prioris nunc, per quod idem Ambroſius venire 
fecit coram Radulpho de Hengham et ſociis ſuis juſticiariis ad 


placita regis recordum prædicti placiti habiti lic inter prædic- 


tum Willielmum quondam priorem, Sc. et prædictum Wil- 
telmum filium Willielmi anteceſſoris need Ricardi; ita 
quod ĩĩdem̃ juſticiarii præmuniri fecerint prædictum Ricardum 
per breve de ſcire faciat eſſendi coram domino Edwardo rege 
patre domini regis nunc anno regni ſui decimo ſexto, oſtenſum 
ſi quid pro fe haberet vel dicere ſciret quare prædictus prior 

ræſentationem ſuam habere non debet; ita quod in octabis 
Eci Johannis Baptiſtæ anno regni regis Edwardi ſupradicto 
conſideratum fuit quod prædictus prior haberet breve epiſcopo 
quod (non obſtante reclameo prædicti Ricardi) ad præſenta- 
tionem ipſius prioris ad prædictam eccleſiam ydoneam perſonam 
admitteret, et dicit quod epiſcopus illa vice eandem eccleſiam 


per lapſum temporis contulit cuidam Johanni de Arraiins de- 
« cano 


prout ipſe eſt paratus veriſicare ; ad quas collationes in 
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prioris et eceleſiæ ſuæ prædictæ, per cujus mortem 

eceleſia modd vacat, et, èa ratione, nunc ad ipſum — 
ad prædictam eccleſiam pertinet preſentare, avth, mun- 
dus eum injuſtè impedit, unde dicit quod detenoratus eſt et 
damnum habet ad ducentas libras, et inde producit ſectam. 


« Et prædictus Edmundus venit & defendit vim, We. et dicit 
quod ad ipſum Edmundum, et non ad predictum priorem, ad 
prædictam eccleſiam pertinet preſentare, quia dicit quod cum 
prædictus prior ſumat titulum ſuum præſentandi ad pradiftam 
eccleſiam de dono prædictæ Margeriz, quam idem prior afferit 

reſentafſe ad prædictam eceleſiam predictum Ricardum 
Midde clericum — qui ad præſentationem fuit admiſſus & 
in/litutus tempore 1 regis Henrici, quidam Henricus Ap- 
pelby avus ipſius Edmundi cujus hzres ipſe eſt ultimò preſen- 
tavit ad eandem eccleſiam quendam magiltrum Henricum 
Loyel clericum ſuum, qui ad præſentationem ſuam fuit ad- 
miffus & inflitutus tempore pacis tempore pre:licti regis Hen- 
rici, per cujus mortem, ut per mortem iplius qui ultimò fuit 
præſentatus per verum patronum, prediCta ecclelia modò vacat, 
et hoc pretendit vcrificare, S. unde petit judicium. 


« Et prior dicit quod cum ipſe narrando verſus ipſum Edmun- 
dum ſumat titulum ſuum de dono prædictæ Margeruz de ad- 
vocatione prædicta, poſt quod donum, vacante ecclefii 
mortem prædicti Ricardi Midde, prediQtus Willielmus filius 
Willielmi oppoſuit ſe præſentationi predicti Willielmi quondam 
prioris. &c. quam ipſe tune fecit ad eandem ecclefiam, et 
verſus quem idem prior recuperavit prefentationem ſuam per 
judicium curiz domini regis, et habuit breve predicto epiſcopo 
ut predictum eſt; ita quod collatio ejuſdem ecclefier, 

prædictus epiſcopus fecit predicto Thome de Mandeville, 
fuit, & computari debet in jure ipſius prioris et ecclefiz fur 
predite ; et poltmodum vacante predicts eccleſi3 per mor- 
tem ipſius Thome de Mandeville, predictus Ricardus de 
Vernon oppoſuit (e preeſentationi predicti Ambrefii queadam 
prioris, Cc. verſùs quem idem prior iterato, per conſidera» 
tionem curiz domini regis habuit breve _ ut premittitut: 
ita quod collatio quam epiſcopus tune fecit prdidto Johanni 
de Arraiins fimiliter fuit in jure ipfius priotis : qui quider 
Johannes de Arraiins ultimò obiit perſona in eadem eccle ga, 


dictis duabus ultimis vacationibus ejuſdem ecclefize facts, 
prædictus Edmundus non reſpondit vel oſtendit . vel 
aliquis anteceſſorum ſuorum in eiſdem duabus ultimis vaca- 
tionibus ejuſdem eccleſizx aliquem clericum ſuum ad candera 


quod breve hoc haberi debet pro conceflo, unde petit judi- 


cium, &c. 
Et 
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« Ft Edmundus dicit ut priùs, quod przdiftus Henricus avus 
« ſuns tanquam verus patronus eccleſiæ prediftz ultimò præ- 
& ſentavit ad prædictam ecclefiam prædictum magiſtrum Henri- 
%% cum Lovel clericum ſuum, qui ad præſentationem ſuam fuit 
« admiſſus et inſtitutus, abſque hoc quod unquam aliquis clericus 
« exſtiterit admiſſus & igſtitutus in predicta eccleſia ad præſenta- 
ci tionem prædicti prioris vel alicujus predeceſſorum ſuorum poſt 
cc præſentationem factam de ipſo magiſtro Henrico Lovel, et 
© hoc pretendit verificare, . ad quam verificationem non re- 
cc ſpondit, unde petit judicium, quod curia, hoc habeat pra 
conceſſo, c. dicit prætereà quod non habet neceſſe reſpondere 
cc ad collationes quas prædictus prior dicit prædictum epiſcopum 
cc feciſſe ad prædictam eccleſiam, nec etiam ad placita ſeu ad 
& judicia quæ prædictus prior allegat ſuiſſe inter predeceſſores 
* ſuos et prædictos Willielmum filium Willielmi, & Ricardum 
« de Vernon qui ipſi Edmundo ſunt extranei, unde petit judi- 
© cium et breve epiſcopo, Sc. Dies datus eſt eis hie a die 
cc ſancti Michaelis in quindecim dies; ad quem diem prædictus 
c Edmundus venit et dicit quod non poteſt dedicere quin præ- 
« dictus epiſcopus præſentavit jure ipſius prioris ad 1 
© eccleſiam in omnibus ut prænotatum eſt, Ideò couſideratum 
te eſt per curiam quod ptædictus prior habeat breve epiſcopo ut 


« prædicta eſt, Ac.“ 


This record, ſhews that jduction, in ancient times was not 
uſed or thouglit of; that it is an authentic record appears by 
Fitzherhert's Grand Abridgment, title Darrein Preſentment ; where 
it is pleaded in another cauſe between the ſame parties in a Dar- 
rein Preſentment brqught by Appelby the defendint againſt the 
prior, for the ſame church, debated the ſame term, which was 
compromiſed upon the prior's paying Appelby a ſum of money, 
whereupon the prior had a wit to the biihop. 


Whether induction augments the title to x benefice ? Tynd. 
lib. 3. tit. 6. cap. 2. fel. 1. 9. note (c) upon the words“ 2 
« tutus fuerit. Cum enim inſtitutus fucrit, Tunc enim habet 
1c jus, non ſolum ad rem, ſed in re, Et hac enim inltitutione, 
« acquiritur titulus, etianys paſſaſſio nandum ſit adepta : Nam in 
« bencficialibus, beneficierum traditio, non auger Hectum tiluli 
t precedentis ; et fine traditione transfertur dominiuim. 1 


So that induction (is only a ceremony and) does not inereaſe 
the title to a benefice, S. P. Lynd, 141, note (u), Induction is not 
part of the title where there is igſitution, but only where induce 
tion or inſtallation habetur pro ipſb titulo. | | 


Having endeavoured to ſhew, that by inſtitution to a ſecondy 
the firſt living was void by the canon law (which became part 


of our law) ip/o jars without deprivation; and that antiently the 
g 5 ceremony 
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ceremony of induction was not uſed; it ſhall next be hewn, 
that by the common law a church is completely full - 
tution thereto, againſt all perſons but the king; vently 
any perſon having —— inflitution to a ſecond benefice, . 
accepted and taken it, and in ſuch caſe the firſt would have been 
void, before the 21 H. 8. 


At common law, before the flat. Nes. 2. (which does not 
mention the word induction) if ohe had preſented to a church 
whereunto he had no right, and the biſhop had admitted and 
x age ng his clerk, the W * % except 

y the king. 2 4. 357, 4. 344+ „ * 
well 's caſe; for theſe good reatons, 


J, Becauſe he was is by a judicial ac of the biſhop. 


— The law had its end when the church was filled with a fit 
perſon, 


3d, That the incumbent having the care of fouls might attend 
his charge in peace ; ſo that after infitution (lays Cate) he hould 
not be ſubject to any action to be removed at the ſuit of any c 
mon ol on any account whatever z and if he could not de 
removed after injiitution, ſurely he had thereby accepted and tateon 


the living. 


Where a common perſon preſents his cr, and he is ads 
mitted and inſtituted, he cannot revoke his prefeutation though 
beſore induction. Bro. Juure Impedit, pd. 65. 


If a gift be made to a parſon before induFian, it is z iff 
he alien with conſent, Sc. before uduchon, it is good. C 163, 


No lapſe can incur after inffitution, t no induction de 
ever made, becauſe the church is full by infituton. Cd. 164. 
And Lord Hab. 154. in the caſe of Colt and Ghrer ü e 
of Coventry, ſays, I hold it clear that if the patron preſent, and 

is clerk be in/lituted, and remain without e eighteen 
months, the king ſhall not preſent upon bim by _ tor the 
king cannot have a lapſe but where > OF ordivary wight have 
it before. This proves moſt clearly that the church is full dy 
in/litution ; and even againſt the king, where the king has ao 
right to the church as patron. 


The Fat. of 21 H.8. c. 13. J g, 19. comes next to be cond. 
dered ; whether it has mode any, and what alteravon cf the law 
in this caſe, as it ſtood before. 
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c henefice with cure of ſouls, 


perhaps 
this may 
de better 
done from 
the hiſtory 
and circum- 
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the times 
than ex viſ- 
ceribus of 
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Epiſ. Co- 
ventry, 
fo. 157. 
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$23. g. enacts, „That if oy perſon or perſons, having one 


eing of the yearly vaiue ©* 34, 
« or abeve, accept and take another with cure of ſoules be 
« inſtituted and inducted in poſſeſſion of the ſame ; ther, ana in me- 
« diately after ſuch poſſeſſion had thereof, the firſt benefice ſhali be 
« adjudged in law to be void.” 


Sect. 10. “ And it ſhall be lawful to every patron having the 
te advowſon thereof to preſent another, and the preſcntee to 
« have the benefit of the ſame, in ſuch like manner and form ag 
« though the incumbent had died or reſigned ; any licence, 
© union, or other diſpenſation to the contrary hereof obtained 
ce notwithſtanding.” 


The true key for conſtruing a ſtatute, is to conſider the ſub- 
ject- matter of it, and the ends and purpoſes for which it was 


made *. 


The preamble of the ſtatute itſelf tells us it was 4 For the 
te more quiet and virtuous increaſe and maintenance of divine 
« ſervice, the preaching and teaching the word of God, with 
cc godly and good example giving, the better diſcharge of curates, 
a bra. yh 
« the maintenance of hoſpitality, the increaſe of devotion, and 
« good opinion of the lay fee toward the ſpiritual perſons.” 


Lord Hobart ſays, «© It was a moſt religious and politic 
« church-law, and almoſt a redintegration of thoſe holy antient 
tc canons, and a reſtoration of the church, ruined by the pope's 


« rot qucti, diſpenſations, c. 


This ſtatute, from the temper of the time when it was made, 
feems to have been intended to knock down the pope's uſurped 
power to diſpenfe with pluralities, and was one great ſtep to- 
wards it, | | 


« Tt was the firſt ſtatute or law which gave allowance to plu- 
« ralities.” Latch 244. Though it was made to prevent that 


| multitude of them which exiſted through the pope's ufurped 


difpenſing power, it doth not ſeem to have been made to intro- 
duce any new law as to the point in queſliun, but was rather made 


in affirmance of the antient law of the church uſed in England 
long before this ſtatute. Devi 69. Conſe of Commenda. - 


There are no negative words in it, that fay the firſt benefice 
ſhall not be void until the incumbent be inducted into the ſecond. 


It is in the affirmative; whoever accepts and takes mother with 
cure, Sc. and the words that follow ſeem to be ex aburdart!. 


It 
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It was made to vindicate the king's prerogative, and to reſcue 
this part of the law of the land from the pope's intolerable 
uſurped power, and was not calculated to aker the kw aa 
ſtood in this point. 


It was certainly the intent of the makers of this Ratute, that 
whoever accepted and took a ſecond cure thould void the firſt, was 
leſs he was properly qualified as this ſtatute requires. 


The words of ſtatutes are not only 


Ang ſometimes fatutes are te be expounded gu the letter, to 
preſerve the intent. Per Eyre C. J. Shower 491. cites 3 Re gh 
and . Jener 105. 


What Lord Heb. fo. 157. ſays, is very trong to this purpoſe: 
« It is (ſays he) at Ly rob to advance laws made for 
« religion, according to their end; otherwiſe if a man take 
« twenty benefices, and enter and take the profits of them all 
« but take no formal indwdtien, he hall be out of the hw 
„ Durus eft hic ſermo!” 3 Rep.q. . S. P. Hah gy SP. 


And again; Lord Heb. 346. fa « Judges have od 
tc authority over ſtatutes to — them 
© uſe, according to reaſon and beſt convenience.” 


And therefore, —— by the letter of this ſtatute 
the firſt living ſeems not to be void until indudien into the n. 
« Yet to avoid the great inconvenience that otherwiſe 
« follow, it has been held that the art living is void 
c bare inflitution into the ſecond; and fo (it thould 
ce the law before the making this aQ, where the part 


« diſpenſation.” Degge 34. Dr. G. Rep. Can 
allowed per Lord C. J. North. 
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But the words inducted, &c. have created the difficulty in this 
caſe z and it iy objected on the other fide, that this ſtatute was 
not only made to deſtroy the pope's uſurped power, but allo the 
ſentence of deprivation, which (it is ſaid) our ſpiritual courts had 
always held to be neceſſary in caſes of pluralitiesz aud therefore 
it has been argued, that adds was to be in the 204 
ſtead of a ſentence of deprivation ; and if fo, (Kt is fad) 
cannot be vaid before izduion to the ſecond Ri 
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Anſwer. In anſwer to this: it is very clear from the reſolutions in Hal. 
land's caſe, and Dighy's caſe, 4 Rep. 75. 79- 6. that the firſt 
living in the preſent caſe was void upon inſlitution to the ſecond, 
before induction, without ſentence of deprivation. 


What Lord Pophars ſays, was agreed to by the whole court, 
wiz, © That although by the inſtitution to the ſecond benefice, the 
« firft is void by the ecclefraſtical law without any deprivation, or 
« ſentence declaratory, yet no lapſe ſhall incur againſt the patron 
< unleſs notice be given him, no more than if the church became 

; & yaid by reſignation or privation; and yet the patron may take 
& notice if be vill, and may preſent according to the conſtitution of 
« Lateran, held under Pope Innocent 3.” But the patron is not 
forced to take notice, at his peril, unleſs he is induQted ; gued - 


fut eoneeſſum per totam curiam. 


If this be law, the firſt living was abſolutely void by infitution 
to the ſecond, before deprivation, and before induction; and the 
patron · may take notice if he will, and may preſent. May 

' ſent! ta What? Not ta a living that is full; hat cannot be. 
And the common form of every preſentation to the biſhop ſhews 
it, The patron (thereby) humbly prays the biſhop to admit 
(fuch a man) his clerk ag eccigſſam jam vacantem, &c. V. Jones 
337. Rex v. Prigft. 6 t 


ObjeAion. It is further dbjected, „That if an incumbent takes a ſecond 
« benefice with cure, by which the firſt is void by the canon 
« Jaw againſt the patron, ſo that he may preſent before any d- 
Cro, Car, © privation; yet until deprivation, it is not void as to a ſtranger, 
357. is con- for if he fue for tithes againſt a pariſhioner, it is no bar againſt 
tra, by the (c him that he had taken a ſecond benefice.” 2 Ro. Abr. 353. 
e. _ the pl. G. Trin. 13 Car. B. R. ſaid by Juſtice Barkley, that Yelvertos 
Judges in in his argument of the caſe of Priſt ſaid that it was ſo ad- 
and Pride Judged. | . 
Anſwer, V, In anſwer. to this, it is no more than a dium of one 
judge of what another ſaid arguendo. | 


| 2d), It proves for the defendants that the firſt is void as to 
the patron, and that he may preſent before deprivation, 


Aſter infti- 4 dly, But the dictum is, that it is not void as to a ſtranger, for 
tution he has il he ſue ſor tithes againſt a pariſhioner, it is no bar again him 
Sblations. that he had taken a — beneſice. TEST i 1 


Caſes temp. Anne, 11 Mod. 46. Viner, Preſentment, 356. May enter into the, glebe inſt any 
Nranger, 2 Ro. Rep. 192. Hitchin v. Glover, before induction. And a perſon inflituted have 
the profits againſt every cemmon-perſon, F. N. B. $0, margin, cites 31 Ed. 3. 3 

) 
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This ſeems to be laid down too largely, and to prove too 
much: for ſuppoſe an incumbent inflituted to a ſecond living, 
and the true patron of the firſt, the very next day, preſents has 
clerk, (which it ſeems he may,) who is immediately infituted and 
induFed into the firſt, and on that very day, corn is ſevered, and 
then the firſt incumbent, not — but only z e to 
the ſecond living ſues a pariſhioner for tithes of that corn, will 
it not be a bar to his demand for the pariſhioner to fay, You have 
taken another living by inflitutien, and 1A my tithes to 
the new parſon of our pariſh who was in/fituted and ind] bes 
fore the tithe accrued, and fince your inſtitution to the ſecond 
living. This (with great deference) would be a good anfwer, 
either at law or in equity. 


4thly, But ſuppoſing, for argument's ſake, he can recover the 
tithes of the erk. bene fice before thar church is filled ; yet when- 
ever it is filled, he will be obliged by the fat. 28 H. 
pay over and make ſatisfaction to the new incumbent from the 
very time the firſt church became void, which (as hath been de- 
fore ſubmitted) is upon inflitution to the ſecond living. 


Mr. Watſon, (or Mr. Place of Gray's Inn, who indeed was the 
true author,) in his 2 Incumb. $vo. vol. 2. 748, 9. in his 
comment on the fat. 28 H. 8. ſays, © I find but little in all the 
« books relating to this ſtatute, yet I will venture to give my 
s thoughts on queſtions that may riſe upon it : (ing. al.) H the 
«© incumbent of one church of the yearly value of 84 accept 
« another, the firſt is void, ſo that if he doth continue as in- 
„ cumbent, by ſerving or providing for the cure, taking the 
ic profits, &c. I conceive that he is in the ſame caſe, as if 
« the death of the incumbent of another church he ſhould of 
© his own authority enter upon the profits, and ſerve the cure 
ce thereof, as if lawful incumbent, that is to ſay, that he is a- 
t countable to the next incumbent for the profits received by 
cc him, and liable to an action upon this ſtatute, if he refuſe to 
c ſatisfy the next incumbent for the ſame.” 


So that ſuppoſing the pluraliſt can receive, or ſue for the 
tithes of the 155 living, it by no means proves that it was not 
void on his infitution to the ſecond, for it is for the benefit of 
his ſucceſſor that he ſhould take the tithes of the firſt, until the 
church be filled, otherwiſe they might rot upon the ground, 
when they are ſet out; and he is plainly obliged by this ſtatute 
to account for the ſame to his ſucceſſor, from the very day of the 


avoidance, 


8 
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But it is ſaid the church was not void but only voidable, and Objeica. 


that the patron had it in his power to make it void or not. 
O2 
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It muſt be ſubmitted, with great deference, that the word 
voidable in this caſe muſt neceſſarily mean, that the church may 
be made void by action or judgment of law in a proper court, 
and not by any act in pair by the patron; for it is laid down by 
Cole in 1 Ro. Rep. 213. that before a preſentation can be made 
to a church it muſt be actually void, and its being voidable only 
is not ſufficient; and he cites Small's caſe, 17 Ed. 3. 59. in 
theſe words, L'Egliſe doit eſtrè void devant poet preſenter, 
« car fi Vegliſe ſoit voidable nul preſentation poit eſtre, mes ſi 
ct ſoit void in fas outrement eſt.” 

The true patron in the caſe at bar might have preſented, 
therefore the church was void the moment that right accrued, 
and not voidable only, for then he could not have preſented. 


Having thus endeavoured to ſhew, that accepting infiitution to 
a ſecond, is an abſolute ceſſion of the firſt, before induction and 
before deprivation, and that the patron might preſent to it, as 
ag ecclefiam jam vacantem, and that the fat. 21 H. 8. has not al- 
tered the law in this point, it may fairly, be inſiſted that the 
church in queſtion was /o void on the 3iſt of October 1759, the 
day of the inſtitution to the ſecond benefice, that the patron 
thereof could not afterwards, on the gth of November following, 
transfer the right of preſentation (to the church in queſtion) by 
a grant of the advowſon in fee to the plaintiff, 


This point was ſo very clear upon breaking the caſe on the 
former argument, that there is not much occaſion to ſpeak to it; 
the caſes then cited ſeem to put the matter out of doubt. Jenkins 
Cent. 236. Dyer 282, 1 Leon. 67. Co. Lit. 120, 


The patron of an advowſon of a church being void, grants to 
B. proximam preſentationem to the ſaid church jam vacantem, ſo 
that it ſhall be lawful for B. to preſent to the church for this 
turn, Reſolved by all the judges that this grant is void by a 
ſubject; for this avoidance is a thing in action and privity, and 
veſted in the perſon of the grantor, and is as a relief, or arrear- 
age of rent, or an obligation, or a debt; preſentation is only a 
commendation of a clerk to the biſhop, to be admitted to 2 
church being void. Dyer 282. S. P. 


Cro. Elia. 173. Brookeſby's caſe, Quare impedit : upon the de- 


claration it appeared, that a grant of the next avoidance was 


50. made to him and one H. B., and after the church became void 


H. B. releaſed to the plaintiff all his eſtate, right, and title; and 

he being diſturbed, brought a quare impedit in his own name only; 

and after verdict, this matter was alledged in arreſt of e 
TE | ; F at” 
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that the releaſe after avoidance was void, for it is a thing ia 
action which cannot be granted or releaſed from one to — — 
and ſo it was adjudged. Adams's caſe, 16 Ed. 3. in quare impe- 
dit cited in ZefavelPs caſe, 6 Rep. 50. b. which was thus: D. 
was ſeiſed of a manor to which an advowſon was appendant, and 
died; the manor deſcended to E. an infant; Adams uſurped 
during the infancy of E.; E. at full age enfeoffed F. of the 
manor, afterwards the church became void, and F. preſented, 
and the aſſignee of Adams brought a quare impedit z and it was 
adjudged, thit by the uſurpation the infant was out of the poſe 
ſeſſion of the advowſon ; ſo that by his feoffment of the manor 
at full age, nothing in the advowſon paſſed to the feoſfee, be- 
cauſe the feoffor had but a right, and the uſurpation was void · 
able by action, which could not be transferred to a ſtranger. 


To apply this to the preſent caſe. At the time of the ĩnſtitu- 
tion to the ſecond living the patron had a right to preſent, and 
might have had his guare impedit if he had been diſturbed z and 
rhis right cannot after be transferred by a grant of the advowſon 
in fee to plaintiff. | 


If a man be ſeiſed of an advowſan in groſs, or in fee appendant F. N 


ro a manor, and the church voids, and he dieth, his executor ſhall 
nreſent and not the heir. Bro. tit. Preſentation, pl. 34. S. C. 


In the appendix to the Regifter, tit. Brevia Fetera in Offcis 
Clerici Corona, et clericorum de curſu in Cancellaria, fol. 43. there 
is a writ of guare impedit for au executor to preſent to a church 
which became void in the life of the teſtator, 


Bro. tit. Preſentment, pl. 22. If baron is ſciſed of an adrow. 
ſon in jure uxorit, (as her dower by a former huſband,) and the 
church voids, and the feme dies before dilturbance, and after 
the baron 1s diſturbed, he ſhall have this preſentation, though be 
be not tenant by the curteſy. 


But if the ſame perſon be parſon of the church, and alſo be 
ſciſed in fee of the advowſon and dies, the preſentation belongs 
to the heir, and not to the executor, becauſe the deſcent and 
ayqidance happened the ſame inſtant, and the elder right hall 
be preferred. 3 Lev. 47. Holt v. Epiſe. Winton. 


Cro. Eliz. 811. Leak v. Biſhp of Coventry and Dr. Babingtor. 
A. and B. ſeiſed in fee of every other turn ; 4. preſented, then 
B. preſented, and after induction his clerk is deprived, but no 
notice is given. The biſhop collates; A. grants his fee to J. &. 
The collatee dies; it is now = turn, for A., before his grant 
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to J. S., (having the right,) might have removed the collatee for 
want of notice; but he dying incumbent, A.'s turn is ſerved. 
But after A.'s grant to J. S. neither A. nor J. S. could preſent; 
and the collation is good againſt all but the very patron, who 
after the grant, could not have action; but he has deſtroyed it 
by his grarſt, and ſo none can have it. | 


To apply this to the preſent caſe. 


Upon the 31ſt of Obey the true patron might have preſented, 
therefore he had a right to preſent immediately and before his 
grant of the advowſon to the plaintiff ; what is this then? but a 
grant to a ſtranger of an immediate right to preſent z which 
ſeems to be the ſame thing in other words as a grant of a preſent 
avoidance, and with great deference the biſhop's collation 1s 

ood againſt the plaintiff, who was a ſtranger to the advowſon on | 
th 31 October, when the right of preſentation firſt accrued to the 
then true patron ; for it ſeems to. be very clear that the true 
patron Zhen had a right to preſent if he pleaſed. 


From hence it appears, that by the law as it ſtood before 
21 H. 8. and by many reſolutions ſince that ſtatute, that upon 
the infitution to the ſecond living the patron of the firſt had a. 
right to preſent. 5 TIE 


That he can only preſent to a church which is void in fact, 
and not to one that is only voidable. 


That a patron having an immediate right to preſent cannot 
convey that right, for in other words it would be conveying a 
preſent avoidance. 


And ſo the plaintiff has not any title, and therefore cannot. 
have judgment. 


Another queſtion is, whether the firſt living became ſo void 
by inſtitution to the ſecond hat the patron was bound to take 
notice without notice given ? | * A. 


This point was not much debated upon the former argument; 


and though it may be doubtful whether the biſhop has collated 
rightfully or not, for want of notice to the patron, yet if the plain- 
tiff has ſhewn no title in his count, he cannot have judgment. 


But it is ſubmitted the biſhop has collated rightfully without 
giving notice to the former patron or his grantee, if the firſt 
living was void by the inſtitution to the ſecond, The 
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The inſtitution to the ſecond living was a ceſſion of the firſt 
by the common law, without any deprivation. Faugh. 21. 
And if this was a ceſſion at common law, the patron is to take 
_— and preſent, without expecting notice Hoe the biſhop. 

834. 


It is further ſubmitted, that as this. living is above 8 J. per anx. 
it is void by the ſpirit of the ſtatute of 21 H. 8. which is a public 
law, and if it is a public law the patron is bound to take notice, 
(without notice given him,) and to preſent within fix months at 
his peril. Holland's caſe, and FVaugh. 131. Perhaps it might 
be otherwiſe if the living was under 8/. per ann., becauſe 
ſtatute does not extend to thoſe livings. 


Upon the whole, the defendants ſubmit it with great deference 
to the court that the church was void upon inſtitution to the 
ſecond living, that the patron was obliged to take notice without 
notice given to him, and to preſent within fix months after the 
inſtitution to the ſecond living ; and that although both theſe 
points ſhould be againſt the defendants, yet if the plaintiff has 
no title, he cannot have judgment, for if he recovers, it muſt 
be on the ſtrength of his own and not on the weakneſs of the 
_ defendants” title, who are in poſſeſſion. Fawgh. 8. 58. 60. 
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In reply for the plaintiff it was objected, that it did not ſub- e: 
ſtantially appear upon this record that the church was void at Swat 


the time of the grant of the advowſon to the plaintiff, becauſe 
the day of the date thereof (gth of Member 1759) mentioned in 
the count is not material, but mere form coming under a wded- 
cet; and it not being material, the not denying it by defendants 
is no admiſſion of it; for n2n-denial only admits thoſe facts which 
are materially alledged ; and it would be extremely hard 
the plaintiff that ſuch an immaterial thing which the de 


may not deny ſhould conclude him; that the time of feifa in a Be. Cake 


quare impedit is immaterial z and ſeiũn generally, in the time of 35 


peace, in the reign of ſuch a king, being alledged, is ſuffi- 


cient; and it is the conſtant courſe to alle ſcian generally. 


Skin. 660. That which is alledged by way of conveyance or 
inducement to the ſubſtance of the matter need nut to be fo 
certainly alledged as that which is the ſubſtance itſelf, Co. L. 
303. a. The grant to and ſeiſin of the plaintiff in the preſeut 
caſe is the ſubſtance, and if the defendants had choſe to con- 
trovert the plaintiff's title, and inſiſt upon the church being void 
on the inſtitution to the ſecond living, they ought to have frſt 
admitted the grant and ſeifin of the plaintiff, as alledged in the 
count, and then gone further and alledged that before the plain- 
tiff had any thing in the adv-wfon, the church in queſtion became 
void, and ſhewa when and how it became ſo, and that it con- 
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tinued void until and at the time of the grant to the plaintiff, and 
afterwards until the end of fix months from the time it became 
void; whereupon the biſhop on ſuch a day collated the church 
on the defendant Whitehead, and then the incumbent hitehead 
to have traverſed, a/. hoc, that the late incumbent Thomas 
Greſley was inſtituted to the ſecond benefice after the advowſon 
of the church in queſtion was granted to the plaintiff in manner 
and form as by the declaration is alledged; & hoc paratus eff 
werificare, &c. If the defendants had thus pleaded, and the 
plaintiff had taken iſſue upon the traverſe, it muſt have been 


Found for him, if the grant was made before the infitution to the 


ſecond living; if it had been found ſpecially (which moſt probably 
would have been the caſe) that the grant was really made on 
the day alledged in the count, which was 12 days before the 
induction to the ſecond living; the matter of plaintiff's title 


would have come fairly before the court, and the queſtion would 


have been, whether the church was /o void upon the inſtitution 
to the ſecond living that this n could not paſs to the plaintiff 
after that time by the grant? but as the pleadings now are, the 
plaintiff has a good title before the igſtitutian to the ſecond living, 
notwithſtanding the day of the date of the deed of grant be after 


it, becauſe the time of the grant is not made material by pleading 


properly, but the defendants have entirely relied that lapſe 
of time runs from the time of inſtitution and not of inducbion to 
the ſecond living, that the day in the declaration is not material. 
2 Stra. 806. 5 Mad. 286. and many other caſes, 


It was further inſiſted in reply, that admitting the church was 


ſo far void upon the inflitution to the ſecond living before induc- 
tian, and the patron may take notice of it if he pleaſes, and pre- 
ſent, yet na lapſe ſhall incur in this caſe againſt him unleſs notice 
be given to him; no more than if the church be void by reſig- 
nation; according to Lord Pham in Dighy's caſe, 4 Rep. 75. 79. 


Upon this argument the whole court ſeemed to be of opinion 
that the church was /o void upon inſtitution to the ſecond living, 
that the patron might have taken notice thereof, and preſented if 
he pleaſed, but inclined co think that lapſe ſhall not incur from 
the time of the inſtitutian againſt the patron unleſs notice be given 


him, but they thought that lapſe would run from the time of 
induction without notice given him, N 


The plaintiff s counſel not being aware of the objeAion with © © 


reſpeCt to the immateriality of the day of the date of the grant, 
which is under a videlicet in the count, was not prepared to an- 


ſwer it, and therefore that ſingle point was adjourned to be ſpoke 
to again. | 
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This term the point reſerved for further argument was ſpoken Pro ques. 
to again; after which the court were clearly of opinion, that . 
the day of the date of the deed of grant in the count coming 
under a videlicet, and being never taken notice of yn 

art of the pleadings, was totally immaterial, and fo TAT 
had ſhewn a good title; and they were alſo clearly of opinion 
that the church was ſo void upon infitution to the ſecond hving, 
that the patron might preſent immmedi it de $ 
pleaſed ; but that the biſhop had no right to collate by ple 
without giving notice; and therefore, without faying more, 
they unanimouſly gave judgment for the plaintiff: which was = 
afterwards affirmed upon a writ of errer in the King's Bench. 1 


Before judgment was given in the above caſe, the detendants 2 
moved for leave to amend their pleas, in order to have put their grown wwe. 
defence upon the plaintiff's defect of title, and not upon hp 1c 33s 
of time z but the court refuſed it, becauſe it was a toral changing Tn vn 
of their defence, and was not like an amendment, but was _ 
making new pleas; the amendment intended to have deen made 
was, to have concluded the biſhop's plea in the following manner: —> 
and the ſaid biſhop further ſaith, that the ſaid Thomas Grefley being >. +0. 
ſo admitted, inſtituted, and inducted into the laid north edge 


7 
[ 


. 


| 


f 


of the ſaid church of Great Sheepy, and being incumbent thereof, Ne, 
he the ſaid Thomas Grefley afterwards,, and before the mating of Cra. Cas. 
the ſaid inden tit in the ſaid declaration laſtly mentwned, and teyare * 

the ſaid Edward had any thing in the foid advewſun of the ſard nareh ee 
mediet n ufereſaid, to wit, on the 21 wa the 
day of aber in the year of our Lord 1759, at Great Shcepy afore- —— 
ſaid, accepted and took th- ſaid other denefice with cure of na 
ſouls of the yearly value of 8 , to wit, the faid reQoey of 
pariſh church of Scale aforeſaid, otherwiſe called Nether 

the ſaid county of Leicefler, and the fiid Thomas G 

afterwards admitted and inſtituted into the detoce 

making of the ſaid indenture in the ſaid dectaration laitly 

tioned, and before the ſaid Edward had any thing in the 


E 


© 
[4 


advowſon of the ſaĩd north mediety of the faid church oft 
Sheepy aforeſaid, to wit, on the faid 31ſt day of Octider i 
year of our Lord 1759, that is to ſay, at Creat a'oretaud, 
whereby and by force of the ſtatute aforeſaid in fuch cate made 
and provided, the ſaĩd north mediety of the faid church of Great 
Sheepy aforeſaid became vacant, remained, continued, aud 
was fo vacant until and at the time of the making of the Quid g 
indenture in the ſaid declaration laſtly mentioned, 2ad afterwards 
until the end and expiration of fix months from the time that the 
ſaid Thomas Greſley accepted and took the faid rectory of the fad 
church of Scale, otherwiſe Nether Seale, and was admitted and 
inſtituted into the ſime as aforeſaid, whereby the right of cob 
lating the ſaid north mediety of the church of — 
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faid devolved to the ſaid biſhop as ordinary of that place by rea- 
ſon of the lapſe of time as aforefaid, wherefore the faid biſhop 
after the ſaid fix months from the time that the faid Thomas 
Greſley accepted and took the ſaid rectory of the church of Szale, 
otherwiſe Nether Seale, and was admitted and inſtituted into the 
ſame, were lapſed, that is to ſay, on the 2oth day of Fane in the 


year of our Lord 1760, at Great Sheepy aforeſaid, collated the 


ſaid north mediety of the church of Great Sheepy aforefaid, fo 


being vacant on the ſaid Thomas Whitehead his clerk, and cauſed 


the faid Thomas Whitehead to be inſtituted and inducted into the 
Tame, in the time of peace in the time of the Lord George the 


Second, late King of Great Britain, &c. by reaſon whereof the 


faid Thomas Whitehead from thence hitherto hath been and till 
is parſon of the ſaid north mediety of the faid church of Great 
Sheepy imparſoned in the fame ; and this the ſaid biſhop is ready 
to verify; wherefore he prays judgment if the faid Edward 
ought to have his aforeſaid action againſt him, c. 


Note ; The defendant Wihitehead*s plea ought to have con- 


cluded in like manner as the biſhop's plea, only with this dif- 
ference, that it ought to have traverſed (at the latter end thereof) 
ab/que hoc, that the faid Thomas Greſley was inſtituted into the 
ſaid rectory of the church of Sale aforeſaid, after the ſaid moie- 
ties of the ſaid advowſon of the north mediety of the ſatd church 
of Great Sheepy were or either of them was granted to the ſaid 
Edward, in manner and form as by the ſaid declaration above ig 
ſuppoſed ; et hoc, & c.; wherefore, We. 
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Wilkes, Eſq. verſuc Wood, Egg Member of Pati 


ment. 


HIS was a proceeding by bill againſt the defendant, which wa «6. 


was of Eafter term laſt, — 2 lat the de- 
fendant pleaded the general iſſue, whereupon iſſue was joined — = 
the vered ay 


that term; the paper book of the ifſue has been delivered to 
defendant's attorney, whereby the whole proceedings in this tamed 
cauſe appear to be of wings Ka without — "apy from — or 


Eaſter to Trinity, or any 


this being a proceeding by bill of gn regs 3 — 
is now moved that the iſſue as delivered may be ſet adde for Ks — 


irregularity. On ſhewing cauſe, 


Curia==This i is a nice objection, it is mere matter of form ; 
and we think the continuance, or alias prout patet, are not ne- 
ceſſary in the iſſue paper, it may be entered at any tume upoa 
the roll. The rule to ſhew cauſe was a 


White ver/us Shaw. C. B. 


HIS was treſpaſs, aſſault and battery plain- vn 
T tiff . that whereas the defendant 4 Re 1762, — 
at Leeds, made an aſſault upon the plaintiff, &c. defendant — 
demurred, and ſhewed for ſpecial cauſe, that the . — aſſault me 
in the count- part of the declaration is not charged expreſsly or 1 205. 
poſitively, but only by way of recital. — — 


Serjeant Hewitt for the defendant infiſted that this, being 2 Nik. 616. 
ſhewn for ſpecial cauſe of demurrer, is bad; and cited Anon 
v. Shore, 1 Stra. 624. B. R. where it was ill after a verdi 
judgment arreſted ; and 2 Barnes 360, 361. C. B. where 
is held to be ill upon a ſpecial demurrer, though the court in 


that caſe held it well enough after a verdict. 
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x Sid. 187. Serjeant Sayer for the plaintiff infiſted, that although this 
750. might be bad in a proceeding by bill in the King's Bench, yet 
Cre. fin this court where the writ is ſet forth in the declaration, and 
125. 198. is part thereof, the count is helped and made good by the writ; 
2Vent. 1 $3 the caſe cited from Barnes 360. of Douglas and Hull, was argued 
Tut aba. in B. R. upon a writ of error, Trinity 18 & 19 Ges. 2. by Mr. 
Stracey for the plaintiff, and Serjeant Draper for the defendant 
in error, when the court were very much inclined to get over 
this objection, and ſaid that they thought the count was helped 
by the writ ; and Denniſon J. ſaid, he thought they might reject 
the word whereas as ſurpluſage, as the court frequently does 
where a man's name is miſtaken in the declaration, and that he 


was glad to ſee the court inclined to get over this frivolous ob- 


jection; it was not then determined, but ordered to be ſpoken 

to a ſecond time; but it never was, the plaintiff in error ſeeing 
the court ſo ſtrongly inclined to affirm the judgment of the 
C. B. (See my report of this caſe in B. RK. 


2 Jones 197. Curia—Perhaps if this had been a proceeding by bill in B, R. 
it might have been ill. according to the caſe in Stra. 621. where 
it was ill after a verdict ; but in this court where the writ is ſet 


out in the declaration, the count (we think) is helped thereby, 


and the plaintiff muſt have judgmeat, 


Wilkes, Eſq. verſus Wood, Eſq. Member of Parlia-. 


ment. C. B. roth of November. 


Leave to IN treſpaſs, aſault and imprifonment, the defendant pleaded 


— the general iſſue, whereupon iſſue was joined laſt term, and 
* 


and plead a notice of trial given for to-morrow the 11th of November. On 
ſpecial plea Monday laſt, the 7th of November, the defendant moved for leave 
vpn to withdraw his plea of the general iſſue, and to plead again the 


and waiving 


priviege of general iflue, and a ſpecial juſtification under a warrant of Lord 


. parliament. Halifax, ſegretary of ſtate; and relied upon the cafe of Taylor 


againſt Jaddrell, B. R. Mich. 23 Geo. 2. where, in impriſonment 
the defendant had pleaded the general iſſue, the court gave him 
leave ta withdraw that plea, and plead a juſtification that he was 
maſter of a ſhip, that plaintiff was making a mutiny therein, and 
ſo he impriſoned him, upon terms of taking ſhort notice of trial, 


and giving plaintiff judgment of the ſame term. The like was 


done in Blackburn and Matthews, Trin. 23 Gee. 2. B. R. and in 
many other ſimilar cafes, where the court could prevent the 
plaintiff from being delayed, ar ſuffering any inconvenience, - 


| Serjeant Glynn, for the plaintiff, objected that the defendant 


could not, by coming into the uſual terms, put the plaintiff into 
the ſame fituation he was now in, the privilege of parliament 


\ 
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taking place next Monday; whereupon defendant agreed to 
x bl privilege; but it was anſwered by Glynn, that the pri 
vilege of a member was the privilege of the whole houſe, and 

he could not waive it without lcave of the houſe 3; and that the 
houſe might inſiſt upon the privilege. 


Curia - We will not ſuppoſe any thing ſo diſhonourable in the 
Houſe of Commons; let the rule be made abſolute upon defend- 
ant's taking ſhort notice of trial, and that if the plaintiff has a 
verdict, he ſhall have judgment of this term. 


Wilkes againſt Webb eſq. member, c. the like motion, and 
the like rule. | | 


Huckle verſus Money. C. B. 


TRESPA88, aſſault and impriſonment; iſſue joined upon 

the general iſſue Not guilty, tried before the Lord Chief 
Juſtice, when it was proved for the plaintiff that he is a journey- 
man printer, and was taken into cuſtody by the defendant (a 
King's meſſenger) upon ſuſpicion of having printed the North 
Briton, Number 45; that the plaintiff kept him in cuſtody 
about fix hours, but uſed him "wy civilly by treating him with 
beef-ſteaks and beer, ſo that he ſuffered very little or no da- 
mages; the ' defendant 72 to juſtify under the general 
warrant of a ſecretary of ſtate, to apprehend the printers and 
publiſhers of the ſaid North Briton, Number 45, (which is be- 
fore ſet forth at length in the caſe of The King and Wilkes, Ea, 
ter Term, 3 Geo. 3.) by virtue of the fat. of Fac. 1. and the 
flat. 24 Geo. 2. cap. 44. but was over-ruled by the Lord Chief 
Juſtice z- whereupon the king's counſel, who were advocates for 
the defendant, tendered a bill of exceptions, which, has not yet 
been argued; the jury gave 300/, damages. 


It was now moved by Serjeant Whitaker that the verdict 
might be ſet aſide, and a new trial had; for that it appeared 
upon the evidence the plaintiff was only a journeyman to Leech 
the printer at the weekly wages of a guinea, that he was con- 
fined but a few hours, and very civilly and well treated by the 
defendant, ſo that 3004. were moſt outrageous damages in this 
caſe, and a new trial he hoped would be granted; and cited 
Chambers v. Robinſon, 1 Stra. 691. Which was an action for a 
malicious proſecution upon an inditment wherein the jury gave 
1000/1, damages, and the court granted a new trial for the exceſ- 
fiveneſs of the damages. Several other ſimilar caſes were cited 
to induce the court to grant a ncw trial, 


— 


Serjeant 
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Serjeant Burland, for the plaintiff, inſiſted that in caſds of 
tert, which ſound merely in damages, and are not like debt of 
ebe the court will never interpoſe in ſetting aſide verdicts 

exceſſive damages; that in the cafe of Leeman againſt Allen 
and others, reforming conſtables, C. B. in an action of treſpaſs 
and impriſonment, the jury gave 300/7. damages; and this court 
refuſed to grant a new trial, though the plaintiff had not been 
impriſoned above 24 hours. And in a late caſe in B. &. for cri« 
minal converſation co.. damages were given againſt a man in 
very poor circumſtances, as appeared to the court by affidavit, 
— 2 they would not grant a new trial, but ſaid they could 
not interpoſe in caſes of tort, unleſs the damages were very out- 
rageous; but that the jury were the ſole judges of the damages. 


Lord Chief Juſtice—In all motions for new trials, it is as ab- 
ſolutely neceſſary for the court to enter into the nature of the 
cauſe,” the evidence, facts, and circumſtances of the caſe, as 
for a jury; the law has not laid down what ſhall be the meafure 
of damages in actions of tort; the meaſure is vague and uncer- 
tain, depending upon a vaſt variety of cauſes, facts, and circum- 
ſtances ; torts or injuries which may be done by one man to 
another are infinite; in caſes of criminal converſation, battery, 
impriſonment, ſlander, malicious proſecutions, &c. the ſtate, 
degree, quality, trade, or profefſion of the party injured, as well 
as of the perſon who did the injury, muſt be, and generally are, 
conſidered by a jury in giving damages. The few caſes to be 
found in the: books of new trials for torte, ſhews that courts of 
juſtice have moſt commonly ſet their faces againſt,them z and 
the courts interfering in theſe cafes would be laying aſide juries, 
Before the time of granting new trials, there is no inſtance that 
the judges ever intermeddled with the damages. 


I ſhall now tate the nature of this caſe, as it appeared upon 
the evidence at the trial: a warrant was granted by Lord Halifax, 
ſecretary of ſtate, directed to four meſſengers, to apprehend and 
ſeize the printers and publiſhers of a paper called the North Bri- 
ton, Number 45, without any information or charge laid before 
the ſecretary of ſtate, previous to the granting thereof, and 
without naming any perſon whatſoever in the warrant ; Carring« 
ton, the firſt of the meſſengers to whom the warrant was di- 
reQed, from ſome private intelligence he had got that Leech was 
the printer of the North Briton, Number 45, directed the de- 
fendant to execute the warrant upon the plaintiff, (one of Leech's 
journeymen,) and took him into cuſtody for about fix hours, 
and during that time treated him well ; the perſonal injury done 
to him was very ſmall, ſo that if the jury had been confined by 
their oath to conſider the mere — cl injury only, perhaps 
20/1, damages would have been thought damages ſufficient; but 
the ſmall injury done to the plaintiff, or the IDES 
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of his ſtation and rank in life did not appeat tot he jury in that 
ſtriking light in which the great point of law touching the li- 
berty of the ſubject appeared to them at the trial; they ſaw a 
magiſtrate over all the king's ſubjects, exerciſing arbitrary power, 
violating Magna Charta, and attempting to deſtroy the libe 
of the kingdom, by inſiſting upon the legality of this gene 
warrant before them; they heard the king's counſel, and faw 
the ſolicitor of the treaſury endeavouring to ſupport and main- 
tain the legality of the warrant in a tyrannical and ſevere man- 
ner. Theſe are the ideas which ſtruck the jury on the trial; 
and I think they have done right in giving exemplary damages. 
'To enter a man's houſe by virtue of a nameleſs warrant, in order 
to procure evidence, is worſe than the Spaniſb inquiſition 3 a law 
under which no Eng/i/bman would wiſh to live an hour; it was 
a moſt daring public attack made upon the liberty of the ſubject. 
I thought that che 29th chapter of Aſagna Charta, Nullus liber 
homo capiatur vel impriſonetur, Qc. nee ſuper cum iwbimus, Cc. ny 
per legale judicium parium ſuorum vel per legem terre, Wc. whi 

is pointed againſt, arbitrary power, was violated. I cannot fay 
what damages I ſhould have given if I had been upon the jury 3 
but I directed and told them they were not bound to any certain 
damages againſt the ſolicitor-general's argument. Upon the 
whole, I am of opinion the damages are not exceſhve ; and 
that it is very dangerous for the judges to intermeddle in da- 
mages for tarts; it muſt be a glaring caſe indeed of out 
damages in a tort, and which all mankind at firſt bluſh muſt 
think ſo, to induce a court to grant a new trial for excefhve 
damages. | 


Bathurſt J.—I am of my lord's opinion, and particularly in 
the matter of damages, wherein he directed the jury that they 
were not bound to certain damages. This is a motion to ſet 
aſide 15 verdicts in effect; for all the other perſons who have 
brought actions againſt theſe meſſengers have had verdicts for 
2004. in each cauſe by conſent, after two of the actions were 
fully heard and tried. Clive J. abſent. 


Per curiam New trial refuſed. 
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Syllivan verſus Stradling. C. B. 


Replevin. N replevin for taking and unjuſtly detaining two heifers of 
— for the plaintiff. The . defendant firſt avows that the place in 
— which, c. is two acres of meadow-land lying and being at a 
| land under a place called Taps Corner, in the pariſh of Lyng in the county of 
parol demiſe. g,,nerſet, and that one James Harris for two years, ended the 
ſecond day of February 1761, and from thence until and at the 

ſame time when, c. enjoyed the land in which, c. as tenant 

thereof under a demiſe made to him by the defendant at the 

yearly rent of 2/. 2s. payable to the defendant yearly on the 2d 

day of February in every year, and becauſe 4/. 4s. of the rent 

for the ſaid two years ended on the 2d day of February aforefaid 

in the year laſt aforeſaid on that day and year, and alſo at the 

ſaid time when, c. were in arrear and unpaid to the defendant, 

the defendant well avows the taking of the cattle in the place in 

which, &'c. and juſtly, &c. for and in the name of a diſtreſs for 

the rent ſo in arrear and unpaid, which rent till remains due 

Cognizance and in arrear to the defendant; and the defendant for further 
for the like cognizance by leave of the court, &c. as bailiff of John Phillips, 
- can 490g well acknowledges the taking of the cattle in the place in which, 
&c. and juſtly, &c. becauſe he ſays that the ſaid place at the 

time when, c. and long before, was two acres of meadow-land 

lying and being at a place called Taps Corner in the county afore- 

ſaid, and that the ſaid Fames Harris for two years, ended on the 

2d day of February 1761, and from thence until and at the time 

when, &c. enjoyed the ſaid land in which, c. under a demiſe 

thereof before made to him by the ſaid John Phillips, at the yearly 

rent of 21. 2s. payable yearly on the ad day of February in every 

year, and during all that time held the ſame of the ſaid John 

Phillips by virtue of the ſaid demiſe as his tenant thereof at the 

rent aforeſaid, payable as aforeſaid, and becauſe 40. 4s. of the 

rent for two years, ended on the 2d day of February in the year 

laſt aforeſaid, and alſo at the ſaid time when, c. were in arrear 

and unpaid to the ſaid John Phillips, the ſaid defendant as _ 
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of the ſaid John Phillips, well acknowledges the taking of the 
ſaid cattle in the place in which, &c. and juſtly, &c. for and 
in the name of a diſtreſs for the ſaid rent ſo in arrear and un- 
paid, and which rent till remains due in arrear and unpaid to 
the ſaid John Phillips, &c. 


And the faid plaintiff as to the defendant's avowry ſays, that Plea toe 
the defendant, for any thing by him therein alledged, ought not — that 
to avow the taking of the cattle in the place in which, Fc. to be wok whe 
juſt, becauſe he ſays that the defendant at the time when, c. of cattle of dia 
his own wrong, and without any ſuch cauſe as the defendant 
hath in his avowry alledged, took the cattle of the plaintiff in the 
place in which, Oc. and unjuſtly detained them in manner and 
form as the plaintiff hath above complained 22 him 3 and 
this the plaintiff prays may be inquired of by the country, and due d 
the defendant doth the like. And the plaintiff, as to the cogq- 
nizance of the defendant, ſays, that the plaintiff for any thing by The like 
the defendant in that cognizance alledged, ought not as bailiff of pa © he 
the ſaid John Phillips to acknowledge the _ of the cattle ia 
the place in which, &c. to be juſt, becauſe he ſays, that the de- 
fendant at the time when, Ce. of his own wrong and without 
any ſuch cauſe as he hath in his cognizance alledged, took the 
cattle of the plaintiff in the place in which, Sc. and anjuſtly 
detained them, in manner and form as the plaintiff hath above 
complained againſt him: and this the plaintiff prays may be alſo ide the 
inquired of by the country; and the defendant doth the like, So. u- 
And the plaintiff, for further plea as to the avowry of the defend- 
ant, by leave of the court, &c. further ſays, that the defendant Pl in bar 
for apy thing by him in that avowry alledged, ought not to arow , 
the taking of the cattle in the place in which, Ve. to de jult, d. d be 
becauſe he ſays, that at the time when the defendant is above &tendane 
ſuppoſed to have made the demiſe in the avowry mentioned, of fn 
the ſaid meadow land, he had not any eſtate in the faid meadow 
land, whereby he could make ſuch demiſe to the ſaĩd James Har- 
ric; and this he is ready to verify: wherefore, inaſmuch as the 
defendant hath acknowledged the taking. of the cattle in the 
place in which, &c. he prays judgment and his damages by rea- 
ſon thereof to be adjudged to him, Cc. And the PR for -The like 
further plea, as to the cognizance of the defendant, leave of — 8 — 
the court, &c. ſays, that the defendant, for any thing by him in ns- », 
that cognizance alledged, ought not as bailiff of the ſaid Jan rave, 4. 
— to acknowledge the taking of the cattle in the place in 
which, Oc. to be juſt, becauſe he ſays, that at the time when 
the ſaid John Phillips is ſuppoſed to . made the demiſe in the 
cognizance mentioned of the ſaid meadow land, he the ſaid John 
Phillips had not any eſtate in the ſaid meadow land whey by 
could make ſuch demiſe to the ſaid James Harris; and this he is 
ready to verify: wherefore, inaſmuch as the defendant hath 
acknowledged the taking of the faid cattle in the place in 
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which, Qc. he prays judgment and his damages, by reaſon of the 
taking and unjuſtly detaining the cattle, to be adjudged to 
him, &c. | | 


And the defendant ſays, that the plea of the plaintiff by him 
ſecondly pleaded in bar to the avowry, and the matters therein 
contained, are not ſufficient in law to bar the defendant from 
avowing the taking of the cattle in the ſaid place in which, &c. 
to be juſt 3 to which ſaid plea, in manner and form as the ſame is 
pleaded, the defendant has no neceſſity, nor is bound by the law 
of the land to anſwer; and this he is ready to verify : wherefore, 


for want of a ſufſictent plea in bar, the defendant prays judgment 


and a return of the cattle, together with his damages, &c. ac- 
cording to the form of the ſtatute, &c. to be adjudged to him, 
Sc. And for cauſes of demurrer in law, the defendant ſhews to 
the court the following cauſes, viz. for that the plaintiſf hath not 
by his ſaid plea in bar admitted, traverſed, or denied the demiſe 


mentioned in the avowry to have been made by the defendant, 


but hath attempted to introduce a collateral iſſue that the defend- 
ant had not power to demiſe the premiſes; and for that the ſaid 
plea is only argumentative, uncertain, inſufficient, and wants form, 
ic. And the defendant as to the plea of the plaintiff by him 


' ſecondly pleaded in bar to the cognizance of the defendant ſays, 


that he by reaſon of any thing by the plaintiff in that plea al- 
ledged, ought not to be barred from acknowledging as bailiff of 
the ſaid John Phillips the taking of the ſaid cattle in the place in 
which, Sc. to be juſt, &c. To which plea, in manner and form 
as the ſame is pleaded, the defendant hath no neceſſity, nor is 


bound by the law of the land to anſwer; and this he is ready to 
verify: wherefore, ſor want of a ſufficient plea in this behalf, the 
- defendant prays judgment and a return of the cattle, together 
with his damages, c. according to the form of the ſtatute, c. 


Special 
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demurrer. 


to be adjudged to him, Cc. And for cauſes of demurrer in law, 


the defendant ſhews to the court the following cauſes, viz. For 
that the plaintiff hath not by his ſaid plea admitted, traverſed, or 


denied the demiſe mentioned in the cognizance to have been 
made by the ſaid John Phillips, but hath attempted to introduce 
a collateral iſſue that the defendant had no power to demiſe the 
- premiſes; and for that the faid plea is only argumentative, un- 


Joinder in 
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IYs 


The like as 


certain, inſufficient, and wants form, Oc. 


And the plaintiff ſays, that the plea by him ſecondly above 
pleaded in bar to the avowry, and the matters therein contained, 
are good and ſuſſicient in law to bar the defendant from ayowing 
the taking of the cattle in the place in which, &c, to be juſt ; 


. which plea, and the matters therein contained, the plaintiff is ready 


to verify; and becauſe the defendant to the ſaid plea hath not 


to the cog- anſwered, nor the ſame in any manner denied, the plaintiff prays 


alsance. judgment, &c. And the plainyif ſays, that his plea ſecondly 
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above pleaded in bar to the cognizance of the defendant, and the 
matter therein alledged, are good and ſuthcient in law to bar the 
defendant from making cognizance as bailiff of the ſaid John 
Phillips, of taking the cattle in the place in which, Cc. to be juſt; 
which ſaid plea, and the matter thereof, the plaintiff is ready to 
verify; and becauſe the defendant to the ſaid plea hath not an- 
ſwered, nor in any manner gainſayed, the plaintiff as before prays 


% 


judg ment, Ser. . 


This caſe was twice ſolemnly argued at the bar, by Serjeant x habuir 
Burland for the defendant, and Serjeant Glynn for the plaintiff, a ==<=et> 


in Trinity term laſt; and in this term by Serjeant Davy for the — 
defendant, and Serjeant Hewitt for the plaintitf. — 


Serjeant Burland—The avowry and cognizance in this caſe is — 3 


given to landlords by the tat. 11 Geo. 2. cap. 19. intitled, An act 
for the more effectual ſecuring the payment of rents, and pre- 
venting frauds by tenants, whereby it is enacted, „That whereas 
« great difficulties often ariſe in making avowries or conuſance 
« upon diſtreſſes for rent, quit-rents, Q., it ſhall and may be 
« lawful to and for all defendants in replevin to avow or make 
« conuſance generally, that the plaintiff in replevin, or other 
* tenant of the lands and tenements whereon ſuch diſtreſs was 
« made, enjoyed the ſame under a grant or demiſe at ſuch a cer- 
« tain rent during the time wherein the rent diſtrained for in- 
4 curred, which rent was then and till remains due.” This 
clauſe in the ſtatute has taken away the tenant's right to contro- 
vert the defendant's title in replevin; if it has not, and he be 
obliged to ſhew his title in the replication to the plea in bar, it 
bas occaſioned a greater prolixity in pleadings in replevia than 
there was before, for at common law the landlord or avowant 
was obliged to ſet out his title in his avowry or conuſance at firit. 


It may be ſaid perhaps that the avowant might hare replied, 
that at the time of the demiſe he had a good and ſuthcient eſtate 
in the land whereby he could make ſuch demiſe, and that this 
would have been a good ifſue, without ſetting out the title; but 
this would have been a bad replication, according to Cu againſt 
Glaſs, Hv. 227. Cro. Fac. 312. 8. C. la debt, the plaintiff 
declared upon a leaſe for years made by hiraſelf to the defendant 
of lands in E., rendering ſo much rent, and for ſo much in arrear 
at ſuch a feaſt he brought the action. The defendant (the lcaſe 
not being by indenture) pleaded that the plaintiff at the time of 
the demiſe had nothing in the tenements whereof he could make 
the ſaid demiſe ; the plaintiff replied and ſaid, that t the time 
of the demiſe he had a good and ſufficient eſtate in the faid te- 
nements whereof he could make the demiſe, and thereupon 
being at iſſue and found for the plaintiff, he had his judgment. 
The defendant brought error, and aſſigned for error, that ts 
replication was not good, _ he ought to have ſhewn oy 
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what eſtate he had at the time of the demiſe, ſo that the court 
might judge that he had ſufficient in the lands whereof to make 
ö the leaſe; and the court held that the replication was not good, 
and that the defendant might well have demurred for that cauſe; 
but judgment was affirmed, for the verdict found for the plaintiff 
- hath made the replication good, for the court is now aſcertained 
that the plaintiff had an eſtate whereof he could make the demiſe. 
And in 3 Lev. 193. Aylett againſt Willizn:s, in covenant upon a 

deed not indented, and declared upon a leaſe of land to defend- 
ant rendering rent, and a covenant to pay it, and aſſigned a breach 
| In non-payment of the rent; the defendant proteſting that he 
- did not enter and enjoy the land as the plaintiff had ſuppoſed, for 
plea ſaid, that the plaintiff nil babuit in tinementit tempore dimi- 
a ionic the plaintiff replied, that habuit bonum titulum unde potuit 
q * dimittere'; the di fendant demurred generally, aud the court held 
| he replicition ill in not ſhewing what title he had; according 

to 2 Cro. 312. this was not by indenture 


The /at. 11 Geo. 2. was made for the benefit of landlords, _ 
&« and to obviate ſome diffieulties that many times occur in the 
cc recovery of rents where the demiſes are not by deed ; that it 
« ſhall and may be lawful for landlords, where an agreement is 


j © not by deed, to recover ſatisfaction for the tenements occupied 
p « by the defendant or defendants in an action on the caſe for the 
[ «-ufe and occupation of what was ſo held or enjoyed; and if in 


« evidence on the trial of ſuch action any parol demiſe, or any 
tc agreement (not being by deed) whereon a certain rent was 
e reſerved, ſhall appear, the plaintiff in ſuch action ſhall not 
« therefore be nonſuited, but may make uſe thereof as an evi- 
« dence of the quantum of the damages to be recovered.” Be- 
j fore this ſtatute, landlords were under great diſſiculties in getting 
1 their rents of tenants who had enjoyed under a parol demiſe, or 
u ſome little memorandum in writing; and in actions on the caſe 
4 for the uſe and occupation, were often nonſuited, which difficulty 
N this ſtatute has removed, and now they are ſafe, and may either 
i bring an action on the caſe for the uſe and enjoyment, or may 
diſtriin upon theſe parol demiſes, and avow according to the 
ſtatute without ſetting out a title. 


Fi | This plea of nil Habuit in tinementis is bad in this caſe, as it 

alſo certainly is, in an action on the caſe upon an aſſumpſit for the 

| uſe and occupation of lands; as Was determined in Lewis againſt _ 
Willis, B. R. Hilary, 25 Ges. 2. and in Richards againſt Holditch, 

, Hilary, 13 Ges. 1. Newſome againſt. Dugdale, B. R. — term 

Fr 1761, was the like avowry to the preſent ; the plaintiff pleaded 

} in bar to it ni habuit in tenenientis, & c.; defendant .replied quad 

habuit a ſuſficient eſtate to demiſe, and concluded to the coun- 

try. The court held the plea bad, and judgment was for the 

avowant. This was between landlord and tenant. 


* _- 
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Serjeant Glynn for the plaintif The main queſtion is, Whe- 
ther the fat. 11 Geo. 2. was intended to take away the lefice's 
right at eommon law to controvert the leſſor's title and authority 
to make the demiſe in caſes where the teaſe is not by deed in- 
dented ? I conceive that it was not; it has given the leſſot a new 
avowry, but has not taken away the leſſee's right to. plead this 
plea of nil habuit, &c. and to put the leſſor to ſhew he had ſuch 
an eſtate, whereof he could make the demiſe ; according to Late. 
ſec. 58. „ In caſe of a diſtreſs or debt for reat, it behoveth that 
« the leſſor be ſeiſed of the ſame tenements, at the time of his 


« leaſe; for it is a good plea for the leſſee to ſay, that the leſſur 
had nothing in the tenements at the time of the leaſe; and 


« Co. l itt. 47. b. ſays, the reaſon of this is, for that in every 


contract there mult be quid pro quo, and if the leflor hath no- 


« thing in the land, the leſſee hath not guid pro quo, nor any thing 


« for which he ſhould pay any rent; and in that cafe he may 


« alfo plead that the leſſor non dimiſit, and give in evidence the 
« other matter; but Littleton ſays, this is the plea, except the 
« leaſe be made by deed indented, in which caſe this plca lieh 
« not for the leſſee to plead, for then are both parties concluded; : 
ce but if it be by deed-poll, the leſſee is not eſtopped to fay that 


the leſſor had nothing at the time of the leaſe made. Co. 
« Lit. 47. b.” It is abſolutely neceſſary that the leſſor have 


ſeiſin of the land at the time of making the leaſe, and a leaſe / 
made by a man before entry was held to be void. 2 Ld. Raym. 


853. Veſt v. Sutton. | do admit that in an t for the uſe 
and occupation, nil habuit in tenementis, & c. is no plea, for that 


® - & 


depends merely upon an implied contract, and the promiſe is 


raiſed by implication of law, upon proof of the uſe and enjoyment 
by the defendant; but per Lee C. J.— In caſe of a demiſe it is 


otherwiſe, becauſe a ſeilin and a right to make the leaſe, is the, 


foundation of the action for rent. Richard v. Haldin, 13 Geo. 2. 
B. R. And 1 alfo conceive that in this cafe a general replication 
that the defendant had ſuch an eſtate whereby he could make the 
demiſe, would be a good iflue, at the trial whereof the ſingle 
queſtion would be, Whether he had ſuch a ſeiſin as would entitle 


him to the rent ? 


Burland Serj. This is an improper plea to come out of the 
mouth of one who has received the profits and enjoyed the land. 


Lord Chief Juſtice I defire I may be underſtood not to be 
bound by what I ſhall now ſay, becauſe the caſe is to undergo a 
ſecond argument. This is not a caſe between the landlord and 
teriatif, but between a ſtranger and the landlord, a repleyin for 
taking the cattle of-a ſtranger, and therefore I doubt whether the 
landlord ſhall have this general avowry, by the fat. 11 Geo: 2. 
againſt a ſtranger to the demiſe, but am inclined to think he ſhall, 


becauſe the words öf the ſtatute are general and univerſal, vis. - 


P3 « It 
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1e Tt ſhall be lawful for all defendants in replevin to avow or make 
ic conuſance generally,” &c.; and therefore whether the plaintiff 
be tenant or not, the form and manner of the avowry given by 
the ſtatute is the ſame, It was ſaid by my brother Glynn, that nil 
habuit in tenementis was a good plea to a demiſe without deed, 
and that if the leſſor has nothing, the tenant is not ſafe in paying 
him the rent, becauſe he may be ſued for it again by the right 
owner of the land, and that the ſtatute could never intend to 
take away the right to controvert the leſſor's title and ſubject the 
leſſor to the danger of being liable ro pay his rent twice; but yet 
when I conſider the form of the avowry which the legiſlature has 
marked out to be full, perfect, and complete, I cannot help 
thinking but they intended to take away the plea of nil habuit, &c. 
as if they had ſaid, after a tenant has enjoyed the land by a de- 
miſe or permiſſion of the landlord, he ſhall not be permitted to 
pry into the title, and pick holes in ſettlements and wills; what 
has a tenant to do with the title, as between him and his land- 
lord after enjoyment ? I ſuppoſe alſo, that this ſorm of avowry 


Was given, to prevent the difiiculty the landlord was under to 


recover his rent when the eſtate was in mortgage, and therefore 
it ſcems to me that this plea of nil habuit, &c. is taken away. 


But it is ſaid that a general replication quod habuit in tenementis 
a ſuſficient eſtate whereof he could demiſe, would be good, but 
this has been determined to the contrary ; the ifſue would be too 
large, and the inconvenience to landlords would be the ſame, if 
not greater. It is very true that 27 habuit, & c. is no plea in an 
action for the uſe and occupation, becauſe that is only upon a 
mere contract or agreement, not upon a demiſe. Upon the 
whole, as at preſent adviſed, I think this plea of vi habuit, &c. a 
bad one, as it is taken away by the ſtatute, in my opinion, 


Clive J. — This is a new caſe. If nil habuit, &c. be a good 
plea, and a general replication guod habuit, &c. whereof he could 
demiſe, without ſetting out what eſtate he hath, would be a good 
replication, it would be impoſſible for a landlord, whoſe eſtate at 
the time of the demiſe was in mortgage to get any rent; and the 
ſtatute was made to prevent that difficulty, as well as many other 
miſchiefs to landlords, as prying into titles, family-ſettlements, 
and wills, to pick holes in them, as my lord has well obſerved ; 
and I am very clearly of opinion, that this is a good avowry, and 
that the ſtatute has taken away the plea of nil hubuit, &c. in this 
caſe of a replevin, | 


Bathurſt J. This ſtatute was made for the benefit of landlords, 
and to prevent tenants from putting them to difficulties (after en- 
joyment of the lands) in recovering their rents under parol de- 
miſcs or agreements ; for before this ſtatute, in actions for the uſe 
and occupation, landlords were continually nonſuited, by the 

| tenants 
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tenants proving ſome parol demiſe, or memorandum in writing, 


amounting to a demiſe at the trial, for in that caſe the landlord - 


- ought to have brought an action of debt, and not caſe on ee 
which is now remedied by this ſtatute. It is very certain that 
nil habuit, &c. is no plea at law to an a/ſumpſit for the uſe and 
occupation; and in the preſent caſe the plaintiff might have 
pleaded to this avowry, that the tenant Harris did not enjoy, &fc. 
under any demiſe of the avowant ; and that is the only honeſt 
defence, in my opinion, that can be ſet up in this caſe. In re- 

levin, where the avowant in caſe of diſtreſs for rent ſet out his 
title ſpecially in his avowry, I think the plaintiff at common law 
could not plead nil habuit in-tenementis, &c. but was obliged to 
traverſe or deny his title ſet out in the avowry, or to confeſs and 
ayoid it by ſhewing a title paramount in himſelf, or ſomebody 


elſe, or by pleading that no rent was in arrear; and indeed nil 


habuit, &c. in ſuch a caſe would be nonſenſical and abſurd ; 


for it would be to call upon the avowant to ſet out his title again 


in his replication, which he had before done in his avowry ; 
and would be no anſwer at all to the avowry, becauſe nil habuit, 
&c. to an avowry upon title at common law, neither confeſſes 
and avoids, or traverſes and denies the avowant's title. Upon 
the whole, as at preſent adviſed, I am of opinion that the plea 
in the preſent caſe is ill, and that if it was not ſo, yet that a 


general replication guod habuit, & c. whereby he could make the 


demiſe, would be ill. 


Gould J.— As this matter is to be ſpoke to again, it will be 


proper to conſider the occaſion of making the ſtatute. 


Upon the 2d argument in this term, 


Serjeant Davy for the avowant, argued to the like effect as 
Burland had done before; as he cited no new cafes, his argument 
need not be repeated, though, I mult ſay, it was a very good one. 


Serjeant Hewitt for the plaintiff— The ſtatute of 11 Geo. 2. is 
confined to difficulties which often ariſe in making avowry or 
conuſance upon diſtreſſes for rent; that it ſhall be lawful for all 
defendants in replevin to avow or make conuſance generally, 
that the plaintiff in replevin, or other tenant of the lands, whereon 
ſuch diſtreſs was made, enjoyed the ſame. under a demiſe, &c. 
but in the preſent caſe, the plaintiff is a ſtranger, and never 
enjoyed the lands. 


Curia—The ſtatute is in the disjunctive, or other tenant, &c. 
and Harris was other tenant, and enjoyed the lands, | 


Hewitt==This plea of nil habuit in tenementis, &c. in debt or 


covenant for rent upon a leaſe by deed-poll, is good, and there is = 
| 4 doubt 
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doubt but that the tenant might controvert the leſſor's title; and 
if he had no title, the diſtreſs for rent could not be juſtified or 
ſupported, for he ougkt not to have the rent, which in truth be- 
longed to another perſon. The ſtatute was made to remedy dif- 
ficulties in making avowries and conuſances, but not to alter the 
law ſo much as to give a man a title to rent when he had none. 
By Co. Lit. ſec. 58. & 47. b. there muſt be quid pro quo, and if 
the leſſor had nothing, he could give nothing; the ſtatute could 
not intend to ſtrip the tenant of his defence from being liable ro 

pay the rent twice. | 


In the caſe of Wilſon and Field, Skin. 624. at Guildhall, in debt 
for rent upon a demiſe for years, the defendant pleads ni! habuit 
in tenementis ; the plaintiff replies, that he had a good and ſuſh- 
cient eſtate to make the demiſe to the defendant modo et forma, 
&c. ſcilicet, that he was ſeiſed in his demeſne as of fee; upon 
which iſſue is joined; and upon evidence it was objected that he 
ought to ſhew an eſtate in fee ; ſed non allocatur; for the iſſue is 
Joined upon the good and ſufficient eſtate to make the demiſe ; 
and any eſtate is ſufficient for this purpoſe, out of which the 
eſtate demiſed is derived; and all added after the ſcilicet is but 
form; but if he had not ſaid, that he had a good and ſufficient | 
eſtate, but only had ſaid that he was ſeiſed in his demeſne as of 
GS then he had been reſtrained to prove ſuch eſtate. Per Halt 
C. J. A | 


The caſe of New/ame againſt Dugdale, Mich. 30 Geo. 2. B. R. 
J argued; it was in replevin, and the avowry was like this; the 
plaintiff pleaded in bar, that the defendant took the cattle de in- 
juria ſua propria, &c. and that he had not any thing in the lands 
whereby he could make the demiſe mentioned in the avowry 
the defendant replied, that he had a-good and ſutlicient eſtate to 
make the demiſe to the plaintiiF modo et forma, & c. ſeilicet, that 
he was ſeiſed in his demeſne as of fee, exactly as in the caſe in 
Skin, 624. before mentioned. The plaintiff demurred to the re- 
plication, and ſhewed for cauſe, that it ſhews no certain title in 
the defendant at the time of the demiſe; but the court held it 
ſufficient, and there was judgment for the ãvowant. The court 
did not determine upon the avowry, or replication, but ſaid they 
thought them both good, and therefore whether nil habuit, & c. 
was good or ill, qudcungue vid data, the avowant mult have judg- 
ment. This caſe ſhews, that a general replication quod Habuit, 
&c. like the caſe in Skin. 624. is good; but I own they did not 
determine whether nil habuit, &c. was a good plea in this caſe. 


Chief Juſtice—Surely, either the plea was good, and the re- 


1 ill, or the plea was bad, and the replication good in that 


Hewitt 
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Hewitt — The ſingle queſtion was, Whether the replication was 
good or not ? and = Hat. 11 Geo. 2. was not mentioned. wy ar 
the whole, if the leſſee cannot have this plea, and the leſſor had 
not title at the time of the demiſe, the leſſee may be liable to 
pay the rent twice over. 


Lord Chief Juſtice This is a new and important caſe ; and 
before we give judgment, we muſt well conſider this ſtatute of 
11 Geo. 2. and take. care that the landlord may have every advan- 
tage which is thereby given to him, and that the tenant alſo may 
have every advantage of pleading which he had at law, if it be 
not taken from him by the ſtatute. = 


It is admitted on both ſides, that nil habuit in tenementis in debt 
or covenant for rent upon.,a leaſe (not-by deed indented) is a 
good plea; if the landlord has no title to demiſe, the tenant hath 
not gad pro g, and muſt pay the rent to the true owner of the 


land; is it juſt that I ſhall be bound to pay the rent twice over? 


It is no anſwer to ſay, I can recover my money back again; and 
unjuſt to compel a man to pay money which is not due: if the 


leaſe be by indenture the leſſee is coneluded, and his mouth is 


ſtopped to ſay the leflor i habuit, &c. Eſtoppels are not much 


ſavoured in the law, becauſe tliey go through juſt and unjuſt 
caſes, Why did the legiſlature confine this matter to an avowry . 


upon a diſtreſs for rent, and not extend it to debt and covenant. 


upon a leaſe (not indented) for rent? Did they intend to over- 
turn juſtice and the common law in one caſe, and not in the 


other, which is not ſo much as hinted at in the ſtatute ? It ſays - 
the avowant may-avow as before is mentioned; does it follow . 
that if the tenant by his plea in bar calls upon the lord to ſet out 


his title, that he is not {till obliged to ſet it out in his replica- 


tion? 


It is objected, that the plaintiff ſhall not call upon the land- 


lord to ſet out that matter in his replication, which the ſtatute 


ſays he need not do in his avowry for rent diſtrained. Before 
this ſtatute, if the landlord had replied guad babuit, & o. as in 
Cro. Jac. 312. Yelv. 227. 3 Lev. 193. Skin. 624. and upon 


c 


that iſſue a verdict had been, it would have been a good replica» . 
tion, though perhaps bad upon a demurrer ; the ſtatute having 


varied the.avowry in a diſtreſs for rent, why may not the court 


introduce a new way of pleading in reply? At common law il 
habuit, &c. would have been a bad plea to an avowry, becauſe it 


had ſet out the title before, but good in debt and covenant for 


rent (on a leaſe not indented) ; and I think it ought to be held 
good in the preſent caſe ſince the ſtatute, and that the general 


replication quod habuit, & c. ſhould be held good alſo. If I am 


right, we muſt adopt this new plea and replication. As to — | 
1 caſe 
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\ caſe of an afſump/it for the uſe and occupation, I lay that out. of 
this caſe, it being upon a mere perſonal contract, and not like a 
demiſe which paſſes an intereſt in land. Upon the whole, I 
think the plea is good, and that the ſtatute has not deprived the 
leſſee of his right at common law, of. calling upon the landlord 
to ſhew his title and power to demiſe. 

Clive J. I am ſtill of opinion that nil habuit, &c. is a bad plea 

in this caſe, and that the tenant is eſtopped by the ſtatute, to call 
upon the landlord to ſhew his title in reply. 


Bathurſt J.— Before I heard my Lord Chief Juſtice give his 
opinion, I was clear this is a bad plea; and I am {till of the ſame 
opinion as at prefent adviſed ; but it will be proper to take fur- 
ther time to conſider, as it is a matter of great conſequence. 


This ſtatute was made for the advantage of landlords ; but if 
this be a good plea, and the general replication quod habuit, &c, 
be good, the iſſue will be too large, and the landlord may be 
turned about by any little flaw, and it would have been better 
for him that this clauſe had not been in the ſtatute; for before 
the ſtatute the iſſue upon title turned upon a ſingle point of fact, 
but by introducing this manner of pleading, every fact in the 
landlord's title will be in iſſue, which will put him under inſinite 
difficulties, which I think the ſtatute was made to prevent. 


Gould J.—T admire the principle my lord founds his opinion 
upon, but muſt own I am of opinion with my brothers Clive and 
Bat hunt. This ſtatute was not calculated for demiſes by deed, 
but aimed at other demiſes : enjoyment was the matter in the 
contemplation of the makers of this ſtatute ; it meant that a 
landlord in caſes of diſtreſs for rent where there has been an en- 

. Joyment ſhall not, in replevin, be obliged to ſet out his title in his 
pleadings, though they ſhould go on as far as a ſurrebutter, &c. 
c. Pleadings from the beginning to the end in one cauſe muſt 

j be upon one and the ſame thing; and if this plea was to be ad- 

Mm mitted good, it would overthrow the ſtatute, Perhaps there may 
be one caſe in a thouſand where a tenant may have taken a farm 
upon a bad title; but in anſwer to that, he may recover his rent 
| back again and damages: if a man ſells, affirming he has a good 
y title, if he has not, the buyer may recover his purchaſe-money 
F back again. It is objected by my Lord Chief Juſtice, Why has 
0 not the ſtatute taken away this plea in debt and covenant for 

"i | rent? The anſwer is, they are grounded on deeds ; but this ſta- 
þ tute relates to parol leaſes, or leaſes in writing, not by deed. 

After time taken to conſider, the Lord Chief Juſtice altered his 

opinion, and agreed with the other three judges, ut audivi, that 
this plea of nil habuit, &c. in this caſe was bad; and per totam 
curiam, judgment was given for the defendant. 
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William Stevens, of the Demiſe of Mary Coſtard, 
alias Bigg, ver/us Sarah Winning, Widow, Sarah 
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Coſtard, Widow, Henry Stevens, Eſq. Tunothy 


Pearſe, and Francis Steele. C. B. 


Þ JECTMENT of lands in Bradfild in Berk/bire ; verdict for 
the plaintiff, ſubject to the opinion of the court upon the 
following caſe: : 


James Ceſtard being ſeiſed in fee of the lands in queſtion, by 
leaſe and teleaſe of the 4th and 5th of April 1721, in confidera- 
tion of a marriage to be had between him and Sarah , 
and of 3ool. her portion, ſettled the fame to the uſe of. himſelf 
for life, remainder to his intended wife for life, remainder to 
the heirs of the body of S. his wife by the ſaid James to be be- 
_ gotten, remainder to the ſaid James in fee. The marriage took 
effect, and they had ifſue James the fon, and a daughter Sarah, 
now Sarah Winning, one of the defendants. Fames Coftard the 


father, by will of the 1oth of Zune 1731, deviſed the premiſes 


to his ſon James C. after the death of Sarah his mother, and 
died in April 1739. James C. the fon, 16th of Fuly 1750, 


married Sarah Higgs, now Sarah Coflard, another of the de- 


fendants, 


Fames Coftard the ſon, on the 16th of September 1752, (his 
wife now living,) married the leſſor of the plaintiff Mary Co/tard, 
alias Bigg, and hath iflue by her a natural ſon about two years 
old. 


That by leaſe and releaſe of the 11th and 12th of June 1753, 
reciting that James C. the ſon had married Mary Bigg when he 
had another wife living, that the ſaid James being conſcious of 
the injury he had done to the faid Mary, in conſideration of the 
ſaid injury, and of 100/. paid to him by Zdwward Bigg her father, 
he the ſaid James C. the ſon conveyed the premiſes to the uſe of 
himſelf for liſe, remainder to the leſſor of the plaintiff for life, 
remainder to the uſe ot ſuch child or children of the body of the 


Whether x 
tenant in tail 
having com. 
mitted mur- 
der, can, 

the 
time of the 
ſtroke and 
his convic- 
tion, bar the 
tail by a 
fine. 


leſſor of the plaintiff begotten or to be begotten by the ſaid 


James C., remainder to himſelf in fee. 


On the 23d of April, James Cure the ſon murdered his 
mother, who was tenant for lite of the premiſes, and before he 
entered into the lands, Fames C. by deed of the 24th of June 
1762, between himſelf of the firſt part, the leſſor of the plain- 
tiff of the ſecond. part, and Ann Bigg her mother (adminiſtratrix 
of Edward Bigg her father) of the third part, reciting the — 
de 
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deed of the 11th and 12th of June 1753, it is witneſſed, that 


for docking the eſtate-tail, and for making the ſaid laſt deed © 
good, he the ſaid James C. covenanted to levy a fine of the pre- 
miſes ſur conuſanct de droit come ceo, &c. to the ſaid Ann Bigg 
with proclamations, to the uſe of himſelf for life, remainder to 
the leſſor of the plaintiff for life, remainder to James Coftard the 
reputed ſou of the ſaid James C. the conuſor by the ſaid Mary 
Bigg the leſſor of the plaintiff, remainder to his own right heirs 
in fee. In Trinity term 1762, the ſine was levied accordingly, 
and afterwards James Cgſlard the conuſor was convicted of the 
murder of his mother at Oxford aſſizes. 


The defendant  Herrry Stephens is lord of the manor, Sarah 
Coftard is the widow of the conuſor, Timothy Pearſe and Francis 
Steele are tenants in poſſeſſion of the premiſes, and Sarah Whin- 
ning is ſiſter and heir of the conuſor, and heir in tail under her 
father's marriage-ſettlement in 1721, and has made an actual 


entry into the premiſes; that the leſſor of the plaintiff had no 


notice of the marriage of the ſaid James Coſlard to the defendant 
Sarah previous to her own marriage with him. ; 
The queſtion was, Whether a tenant in tail having committed 
murder, can afterwards, before conviction, levy a fine and bar 
the next heir in tail, his ſiſter ? and if he cannot, the judgment - 
of the court muſt be with the defendants. 


1. It was argued for the plaintiff, that the eſtate-tail was ex- 
tinct by the fine, as much as if tenant in tail were dead without 
iſſue, becauſe two fees expectant one upon another cannot ſub- 
fiſt in the ſame perſon. 2. Becauſe. by the 32 H. 8. c. 36. the 
fine is declared to be a bar, and a diſcharge of the eſtate- tail. 
3. Becauſe the fat. Weftm.'2. having made eſtates- tail a kind of 
particular eſtate, they are, (the protection cf the ſtatute being 
gone by the fine,) like all other particular eſtates, ſubject to 
merger and extinguilhment when united with the abſolute fee. 
Symond v. Cud more, 1 Salk. 338. it was admitted that if tenant 
in tail makes a leaſe for years, and is attainted, the king ſhall 
avoid the leaſe where he is intereſted ; but where the king is not 
intereſted, as here he is not, all the acts (as was ſaid) done by a 
felon murderer, tenant in tail, between the ſtroke and the at- 
tainder, are valid to convey, 


On the other ſide; for tlie defendants it was objected, that the 
operation of the fine veſted a fee in the conuſor, which inſtantly 
became forfeited, To this it was anſwered by Gorld J. that 
the deed to lead the uſes of the fine is to be conſidered as part of 
the fine itſelf, and that in deeds of uſes the intention of the par- 
ties mult always goyern 3 that here the intention of the parties 

"8 
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is clear, that a fee ſhould not veſt in the conuſor; and that ſuch 
intention ſhall repel the preſumption of law. The court inclined 
to give judgment for the plaintiff, but a ſecond, argument being 
dehred, there was an ulterius concilium ; but I never heard this 
caſe was argued again. f 


Hope verſus Colman, Eſq. C. B. Hilary, 4 Geo. 3. 
Rolls 401, 402. 


ZN Hope brouglit a writ of annuity againſt Philip: Col- 
man, and declared againſt him of a plea that he render to 
her 4o/. which are in arrezr to her of a certain annuity or yearly 
rent of 40. and which the faid Philips owes to her, and un 
juſtly detains, Cc. and whereupon the ſaid Elen by M. B. her 
attorney complains, that whereas the ſaid Philips on the 6th of 
May 1748, at Iſlington in Middleſex, by his deed-pol!, (which the 
ſaid Ellen brings here into court ſealed, c.) for the better ſu 
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Debt for an 


annuity 


granted by 
defend ant to 
plaintiff in 
con ſideration 
of faithful 
ſervice for 


her lite. 


port, proviſion, and maintenance of the ſaid Ellen, then a faith- 


ful ſervant of him the ſaid Philips, and for other good cauſes 
and conſiderations, &c. did for himſelf, his heirs, executors, 
and adminiſtrators, - grant to the faid Een one annuity or yearly 
payment of 401. clear of all taxes, charges, and deductions 
whatſoever; to have, hold, perceive, take, and enjoy the ſaid 
annuity of 4o/. to the ſaid Ellen or her afſigns. from the 29th 
day — September then next, during the term of her life, to be 
paid at the manſion-houſe of the ſaid Phz/ips in Ipfavich, by quar- 
terly payments, viz. on the 25th of December, the 25th of 
March, the 24th of June, and the 29th of September, by equal 


portions z the firſt payment to be made on the 25th of December 


then next, and from thenceforth to continue and yearly to be 
paid to her during her life, upon the days and at the place afore- 
faid, as by the ſaid deed-poll (among other things) appears. By 
virtue whereof the ſaid Ellen, then and there became, and was 
ſeiſed of the ſaid annuity or — rent of 40 J. in her demeſne as 
of freehold, via. for the term of her life; and the ſaid Ellen in 


fact ſays, that 40 l. of the ſaid annuity or annual rent for one 


year ended on the ;th day of April 1763, according to the ſtyle 
or computation of time now uſed in this realm, on that day be- 


came and were due and in arrear from the ſaid Philips to the ſaid 


Ellen, and till are unpaid-and in arrear to her, whereby an ac- 
tion hath accrued to her to demand and have of the ſaid Philips 
the ſaid 4o/., yet the ſaid Philips (although often requeſted) hath 
not yet rendered or paid to the ſaid Ellen the ſaid 40/. of the 

early rent aforeſaid, but hath withheld- the fame, and hath 


ſame to the ſaid Ellen, whereupon ſhe ſays that ſhe is injured, 


and hath ſuffered damage to the value of 20/. and therefore ſhe | 


brings ſuit, Cc. 


And 


therto altogether refaſed, and ſtill refuſes to render or pay the 
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Defendant 
covenants to 
pay the an- 
nuity {if the 
ſame be per- 
fonally de- 
manded by 
the plain · 
uf). 


, fatisfied and paid unto the ſaid Ellen 


Proviſo that 
ifthe grantee 
Marry, the 
annuity ſhall 
ceaſe, and 
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And the defendant L. X. his attorney, comes and defends 
Oyer of the the wrong and injury, when, &c. and prays cyer of the faid 
deed. deed-poll; and it is read to him in theſe words, (to wit) To all 
people to whom theſe preſents ſhall come, Philips Colman, of, 
&c. eſq. ſendeth greeting, (ſo ſets out the grant, habendum, and 
times and place of payment of the —_ as in the declaration; 


and then goes on and ſets out the reſt of the deed as follows,) 
ſubject nevertheleſs to determination as hereinafter is mentioned; 
and the ſaid Philips Colman for himſelf, his heirs, executors, and 
adminiſtrators, doth hereby covenant, promiſe, and agree to and 
with the ſaid Ellen Hope, her executors, adminiſtrators, and 
aſſigns, that he the ſaid PZ:lips Colman, his heirs, executors, 
adminiſtrators, or aſſigns, ſhall and will yearly and every year, 
from the ſaid 2gth day of September next, during the natural life 
of the ſaid Ellen, well and truly ſatisfy and pay, or cauſe to be 
. or her aſſigns, the 
ſaid annuity or yearly payment of forty pounds, without any 
deduCtion whatſoever, upon the days and at the place aforeſaid, 
(if the ſaine be perſonally demanded by the ſaid Fllen Hope,) accord- 
ing to the purport, true intent, and meaning of theſe preſents ; 
provided nevertheleſs, and it is the true intent and meaning of 
theſe preſents, and of the parties hereunto, that if the ſaid Ellen 
Hope ſhall and do intermarry with any perſon whomſoever in the 
life-time of the ſaid Philips Colman, without his approbation and 


the deed ſhall conſent in writing firſt had and obtained, that then and imme- 


thereupon 
be void, 


Proteſtando 
that defend- 
ant was al- 
ways ready 
to pay the 
annuity. 


For plea 
ſays, that 
the plaintiff 
did not per- 
ſenally de- 
wand the 
annuity at 


the defend- 


.ant's houſe, 


diately upon her intermarriage without ſuch conſent as aforeſaid, 
the ſaid annuity hereby given and granted ſhall abſolutely ceaſe 
and determine, and the ſaid Philips Colman, his heirs, executors, 
adminiſtrators, or aſſigns, ſhall be no longer ſubject or liable to 


the payment thereof, but this preſent deed, and every clauſe, 


matter, and thing therein contained, ſhall from thenceforth be 
utterly void and of none effect; (any thing herein contained 
to the contrary notwithſtanding ;) in witneſs whereof the ſaid 
Philips Colman hath hereunto ſet his hand and ſeal the 67h day of 
May in the year of our Lord 1748, which being read and heard, 
the ſaid Philips ſays that the ſaid Ellen ought not to have or 
maintain her ſaid action againſt him, becauſe proteſting that he 
the ſaid Philips, on the ſaid 57h day of April in the year of our 
Lord 1763 aforeſaid, and continually from thenceforth hitherto 
was ready and willing to have paid to the ſaid Ellen the ſaid 
annuity of 40 J. above demanded, if the ſame had been perſonally 


demanded by the ſaid Ellen, according to the true intent and 
meaning of the ſaid deed-poll; for plea in this behalf the ſaid 


Philips ſays, that the ſaid Ellen did not on the ſaid 55 day of 
April in the faid year 1763, or on any other of the days herein- 
before mentioned, whereon the ſame annuity, or any part thereof, 


is made payable as aforeſaid, perſonally demand, nor hath at 


any time fince all or any of the ſaid ſeveral and reſpective days 
perſonally demanded the ſaid annuity of 407. above ſuppoſed to 
be due, in arrear and unpaid to her as aforeſaid, or any part 

IC hereof, 


* , 
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thereof, at the ſaid manſion-houſe of him the ſaid Philips, ſituate 
in Ipſwich aforeſaid, according to the true intent and meaning 
of the ſaid deed poll, that is to ſay, at Mington aforeſaid in the 
ſaid county of :4dleſex ; and this he is ready to verify; where- 
fore he prays judgment if the ſaid Ellen ought to have or main- 
tain her ſaid action thereof againſt him, Sc. And the ſaid 
Philips for further plea by leave of the court, &c. ſays, that the 
ſaid Ellen ought not to have or maintain her ſaid action againſt 
him, becauſe proteſting that the ſaid. Philips on the ſaid 5th day of 
April 17163, and continually from thenceforth hitherto, was ready 
and willing to have paid to the ſaid Ellen the ſaid annuity of 40 /, 
above demanded, if the ſame had been perſonally demanded by 
the ſaid Ellen, according to the true intent and meaning of the 
ſaid deed-poll ; for plea in this behalf the ſaid Philips ſays, that 
the ſaid E/len did not on the ſaid 575 day of April 1763, or on 
any other of the days hereinbefore mentioned, whereon the ſaid 
annuity, or any part thereof, is made payable as aforeſaid, per- 
ſonally demand, nor hath at any time ſince all or any of the ſaid 
ſeveral and reſpective days perſonally demanded the faid annuity 
of forty pounds, above ſuppoſed to be due, in arrear and unpaid 
to her as aforeſaid, or any part thereof, according to the true 
intent and meaning of the ſaid 'deed-poll, that is to fay, at Ming- 
ton aforeſaid in the ſaid county of Middleſex; and this he is 
ready to verify ; wherefore he prays judgment if the ſaid Allen 
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Second plea, 
that the 
plaintiff did 
not demand 
the aanuicy 
perſonally of 
the defead- 
ant. 


ought to have or maintain her ſaid action thereof againſt 


him, O.. 


The plaintiff demurred generally to each of the deſendant's 
pleas, and he joined in demurrer. 


Upon the argument of this caſe it was objected ſor the plain- 
tiff, that the demand of the annuity is not traverſable in this 
action, that the plaintiff has in her declaration ſet out the grant 
of the annuity, and how and when it is payable, and that the 
ſame is in arrear; that this is ſubſtantive matter, and ſufficient 
to ſhew the plaintiff's right to this action; that the covenant to 


pay the annuity, (if the ſame be perſonally demanded by the 


plaintiff,) which is in a parentheſis, is diſtin from, and inde- 
pendent upon the grant, and extends no farther than the cove- 


nant itſelf; but perhaps, if an action of covenant had been 


brought, it might have been neceſſary for the plaintiff to have 
made a perſonal demand in that caſe z the grant is clear and 
certain, and there are no words in it that want any explanation 
by the words of the covenant. | 


1. For the defendant it was ſaid, that the whole deed now was 
before the court, and ought to be taken together, and the per- 


ſonal demand to be coupled with the grant. 2. That in the de- 
| * claration__ 


* 
— — — — — 
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claration it is laid, that by virtue of the grant, the plaintiff be- 
came and was ſeiſed of the annuity in her demeſne as of freehold, 
which is ill, this being a grant of a mere perſonal thing, and 
not a rent iſſuing out of land, N 


Per totam curiam— 1. The grant is ſubſtantive, and ſo is the 
covenant ſubſtantive, and the demand in this action is not tra- 


verſable, whatever it might have been if an action had been 


What is a 
proper affi- 
davit to hold 
to bail, and 
what is not 

' ſuch, 


brought upon” the covenant ; but we think it would not bg tra- 
verſable in that caſe, as it is contained in a parenthelis in the 
deed. 2. As to the manner of pleading in the declaration, that 
the plaintiff was ſeiſed of the annuity in her demeſne, & c. that is 
mere matter of form, and this being upon a general demurrer, 
it is helped by the fat. 4 & 5 of Queen Anne. 


There was an infinuation thrown out by the defendant's 
counſel that this deed was made and obtained upon an immoral 
conſideration, but the court ſaid no ſuch matter appeared to 
them; and gave judgment for the plaintiff. 


Reeks ver/as Groneman. C. B. 


THE aſkdavit to hold to bail was made by the plaintiff in theſe 
words, (viz.) Thomas Reeks (of ſuch a place) merchant, 
make oath that Fodocus Groneman of the ſame place muſician, in 
juſtly indebted to this deponent in the ſum of twelve pounds fix- 
teen ſhillings and eight-pence, for meat, drink, and lodging, and 
other neceſſaries found and provided by this deponent for the ſaid 
Jodocus Groneman. ; | 


I objected that this was no oath of the debt, it being ſaid that 
the defendant in juſtly indebted, inſtead of it juſtly indebted ; 
upon ſhewing cauſe for the plaintiff why a common appearance 
ſhould not be entered; Serjeant Burland ſaid, that it was a mere 
ſlip of the clerk in a Gage letter, and offered a ſupplemental 
afhdavit to the court to make it good. 


For the defendant it was inſiſted it ought not pow to be re- 
ceived, for if the firſt was no affidavit, the arreſt was illegal by 
the Hat. 12 Geo. 1. for preventing frivolous and vexatious arreſts, 
and that this was no aſhdayit, as no perjury could be aſſigned 
upon it; and if the arreſt was illegal, no ſubſequent act could 
make it legal. | 


Lord Chief Juſtice Pratt and Bathurſt J., at firſt; were in- 
clined to receive the ſupplemental affidavit $0 make the arreſt 
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godd; but Clive and Gould Juſtices, wett elearly of 4 eonttary 
opinion; and ſaid, as the firft was no oath at all, it could ht 
be made good by any ſupplemental affidavit. |. The court being 
divided, the rule was enlarged till a future day, when the matter 
was ſtirted again; and Serjeant Harland cited ſeveral caſes 10 
ſhew that ſupplemental affidavits had frequently been received 
in like eaſes in this court, both in the treaſury, and at the judges? 
chambers : that where executors or adminiſtrators had made 
affidavit of a debt due to their teſtatar or inteſtate (as it appeared 
by the books, Cc.) without ſaying as the affidavit-man verily be- 
lie ved, (which is always neceflary,) thoſe words, as he verily bf 
lieved, had often been ſupplied with leave of the court after the 
arreſt, Jo | $5205 


In anſwer to which I took this difference, that in the caſes 
cited, there was ſome poſitive oath upon which a perjury: might 
de aſſigned, viz. as appeared by the books, & c. but in the prefent 
caſe there is no oath at all. 2h, That the court of King's Bench 
never did admit any ſupplemental affidavit whatever, nor would 
ever go out of the firtt affidavit to hold to bail ſince the fat. 
12 Geo. 1. and have always held, if that be inſufficient, it can 
never be made good by any affidavit after the arreſt. 2 bra. 115, 
Heathcote v. Geflin is directly in point. Alſo the eaſe of Huffey v. 
Baſtertulie in B. R. about ſeven years ago; Mr. Narer thefe 
moved that the defendant might be difcharged upon common 
bail, there being no affidavit to hold to bail filed with the proper 
oſñcer when the writ was ſued out. Mr. Gould for the plaintiff 
ſhewed cauſe, and produced an affidavit of the debt proved to be 
actually made and ſworn before the writ was ſued out; but the 
clerk, when he took out the writ, had forgotten to file it hen: 
and the court diſcharged the defendant from the arreſt on filing 
common bail, becauſe the affidavit of the debt ought to have been 
filed with the proper officer before, or at the ſame time the writ 


was ſued out: alſo the caſe of Nichols v. Dallyhunty, 1 Barngs 77. 


One convicted of felony made affidavit of the debt to hold to 
bail; this court held it was not to be received, and was as if no 
aſſidavit, and refuſed to receive a fupplemeatal one. 


It was alſo inſiſted, that treſpaſs and falſe impriſonment would 
lay in this caſe for the defendant agaiaſt the plaintiff, and the 
filazer, or either of them, though it would not lie againſt the 
ſheriff, who might juſtify under the writ which was indorſed to 
hold to bail by the filazer, and that any aſſidavit of the debt now 
to be made could not in point of law make the arreſt lawful, as 


to the plaintiff or the filazer, 


Vor. II. Q_ Lord 


wag 


| 
| 
| 
| 
| 
| 
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Lord Chief Juſtice Pratt I own, that upon the firſt debate of 
this matter, I was inclined to receive a ſupplemental affidavit to 
make this good, which is nothing more than a mere flip of the 

n in a fingle letter. When I conſider it again upon what has 
— further ſaid, it appears to be a matter of great conſequence 
in a point of liberty upon a ſtatute made in favour of the liberty 
of the fubject, which in eſſect fays, that no man for the future 
ſhalt be arreſted before ſuch affidavit of the debt be made and 
filed with the proper officer. Now it is certain this is no affi- 
davit, becauſe a perjury cannot be aſſigned upon it, therefore this 
is an arreſt contrary to law; and ſhall this court (or can it) make 
that lawful, which the law fays is unlawful? I do not find this 
court has ever gone fo far as to admit a ſupplemental affidavit, 
where the firſt amounted to no oath at all, but has only ſupplied 
ſmall defects in affidavits which have not been quite full enough; 


us in the caſes cited of executors and adminiſtrators, and which or 


the King's Bench has never come into; and therefore I have 
changed my opinion, and agree with my brothers Chve and 
Gould, that the rule muſt be abſolute for a common appearance. 


Clive and Gould Juſtices were ſtill of the ſame opinion as at firſt, 


and thought that an action for falſe impriſonment would lie 
againſt the plaintiff or the filazer ; but Bathur J. was of opinion 
it would not lie: as to the matter of a common appearance, he 
feemed to agree with the reſt of the court; and the rule was 
made abſolute for a common appearance. 
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Swithin and his Wife verſus Vincent and his Wiſes: 
Swithin and his Wife ver/us Vincent only. C. B. 


WO actions for words, and two declarations, each con- Two aMong 
taining fix counts. In the firſt cauſe the words were laid ble vie, 

to be ſpoken by the wife of Vincent, in the latter by Vincent him; one againkt a 
ſelf. It was moved for the defendants, that theſe two actions man and his 
might be reduced or conſolidated into one ; becauſe (as was faid) 3 
both required the ſame pleas; that the huſband and wife were gun the 
one perſon in law in civil ſuits, and the huſband was liable to wife only, 
pay all the damages, both for his own and his wife's ſlander, and — 
it would ſave expence to the parties. But per curiam This can- 
not be done, for it would be error to join the wife in a declara- 
tion for words ſpoken by the huſband only; and the declaration 
would be ill, either upon a demurrer, or in arreſt of judgment z 
ſo the motion was refuſed, 


Brett, at the Suit of Wadham. C. B. 


A Motion was made for an attachment for non-payment of Affdvit of 
8/. 85. colts, according to a rule upon the plaintiff for that , ye 
purpoſe and the prothonotary's allocatur ; upon an affidavit that ailocatur of 
on or about the gth day of February laſt he ſerved the rule with cots and a 
the allocatur, and demanded the coſts of the plaintiff, who re- _— oe 
fuſed to pay the ſame. Per curiam The affidavit is infufficient, or about 
for the words on or about leave the day of the ſervice and demand qr 2 
uncertain; and it might be upon a Sunday for any thing that n. 
appears to the contrary, which is dies non juridicus ; ſo you muſt 

mend the aſſidavit, for there is no rule to ſhew cauſe in this cafe, 


but an attachment goes at once if the affidavit be ſufficient, 


Q 3 
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Goldſmith ver/us Baynard. C. B. 
Aﬀampfit. A Eon upon the caſe upon ſeveral promiſes, to the plain- 


tiff 's damage of forty pounds. | 


Plea of pri- And the defendant hy Z. D. his attorney comes and defends 

vilege for the wrong and injury, Cc. and ſays, that this court here ought 

— not to take, nor will take cognizance of the ſaid plea, becauſe he 

82 ſays that he the defendant, long before the ſuing forth of the 

original writ of the plaintiff, and at the time of ſuing forth the 

ſame was, and from thence hitherto hath been, and ſtill is, one 

of the clerks of Chriſtian Zinche eſq. one of the fix clerks of the 

high court of Chancery of our lord the king, (the ſaid court then 

being, and ſtill held at Wgfminfler- in the county of Middleſex,) 

and that he doth ſerve and intends to ſerve our lord the king and 

is people as ſuch clerk of the ſaid Chriſtian Zinche, one of the 

fix clerks of the high court of Chancery of our ſaid lord the now 

king, to wit, in the ſaid high court of Chancery and the ſaid de- 

fendant further ſays, that as well for the royal dignity of our 

lord the now king and his progenitors, heretofore kings of Eng- 

Land, from an ancient cuſtom in the ſaid high court of Chancery 

of our ſaid lord the now king and his progenitors aforeſaid, time 

out of mind obtained, and hitherto allowed aud approved of, the 

Chancellor of England, or Keeper of the great ſeal of England for 

the time being, and other officers, clerks and miniſters of the 

| ſame court of Chancery in their own perſons, and in their men- 

ſervants, lands, tenements, eſtates, goods, and chattels, ought to 

bde free and quieted, as anciently they uſed to be; and the de- 

fendant as ſuch clerk of the ſaid Chriftian Zincke now ought to 

be free and quieted, according to the privilege and liberties of 

the ſaid court of Chancery time immemorially uſed, and ought 

not by any means to be arreſled, impleaded, or impriſoned, or 

drawn or compelled" to appear or an{wer before any of our lord 

the king's juſtices, officers, or ſecular miniſters whomſoever, ex- 

cept. before the Chancellor of Augland, or Keeper of the great 

| ſeal of Zngland for the time being, upon any pleas, plaints, treſ- 

paſſes, or demands whatſoever which do not touch the king's per- 

| ſon, {pleas of freehold, felonies, and appeals only excepted,) elſe- 

ſ | | +... Where than in the ſaid high court of Chancery, whereby they 
Ft might be withdrawn from the ſaid high court of Chancery of 

i our ſaid lord the king againſt their will, contrary to what they 

"= : formerly uſed to be; and this the defendant is ready to verify; 
: wherefort he prays judgment if he ought to be compelled to 

anſwer to the plaintiff in the ſaid plea here in court, &c. 

J. Burland. 
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And the plaintiff ſays, that for any thing hy the defendagt Repllesddon, 
above in pleading alledged this court here may and ought to take we defend- 
cognizance of the (aid plea againſt the defendant, becauſe pro- —_— 
teſting that the ſa;d plea of the defendayt hy him above pleaded, of prifon on 
and the matter therein contained, arg iuiuſſicient in law, and tht ä 
the plaintiff has no occaſion, nor is bound by the law of the laud —_— 
to make any anſwer thereto. For replication in this behalf the his office to 
plaintiff ſays, that the defendant having been a priſoner for debt the clerk of 

in actual cuſtooy of the gaol or priſon of the King's Bench an 
the 25th day of Oceber in the year of our Lord 1760, and fo 
continuing and being long before the ſuing out of the ſaid ori- 
ginal writ of the plaintiff againſt him, to wit, on the 15th day of 
July in the year of our Lord 1761, in conformity to a certain 
act of parliament made in the parliament of our ſovereign lord 
the preſent king, at a ſeſſion thereof holden at We;:minfter in the 
county of Middleſex, in the firſt year of his reign, intitled, An 
« act for the relief of inſolvent debtors,” at the general quarter- 
ſeſſions of the peace, holden at Guildford in the county of Surry 
in and for the ſame county, before Sir Anthony Thawas Abdey 
baronet, George On/low and John. Evelyn eſquires, and others 
their fellows, then juſtices of our ſaid lord the preſent king, af» 
ſigned to keep the peace, and to hear and determine divers felo- 
nies, treſpaſſes, and other miſdemeanors committed in the fame 
county, made and delivered into the ſaid court of general quar- . 
ter · ſeſſions, ſo held as aforeſaid, a certain ſchedule ſubſcribed by 
the ſaid defendant of all the eſtate and effects whatſoever of him 
the ſaid defendant, excepting his wearing apparel, bedding for 
himſelf and family, working tools, and implements for his occu- 
pation and calling, and thoſe in the whole not exceeding the value 
of ten pounds; and amongſt other the eſtate and effects of the 
ſaid defendant, a certain ſeat or office of the defendant in a cer» 
tain office belonging to the high court of Chancery, called the 
ſix clerks office, to which ſeat or office the defendant was then 
entitled as one of the clerks of the ſaid Chry/tian Zincke in the 
ſaid plea named, ſo being one of the fix clerks of the high court of 
Chancery; and the defendant afterwards on the ſame day at the 
ſaid general quarter- ſeſſions of the peace ſo held as aforeſaid, was 
duly diſcharged by virtue of the ſaid act of parliament as an in- 
ſolvent debtor, and then and there had and took the benefit of the 
ſaid act; by reaſon of which premiſes, and by virtue of the ſaid 
act, the ſaid ſeat or office of the defendant, and all his right, title, 
intereſt, and benefit of, in, and to the ſame, and all the faid other 
eltate and effects of the defendant (except as aforeſaid) con- 
tained and ſpecified in the ſaid ſchedule, then and there became 
and were veſted in Foha Lawſfan eſq. then clerk of the peace of 
the ſaid county of Surry, for the ends and purpoſes in the fame 
act of parliament in that behalf mentioned: and the plaintiff 
further ſays, that the defendant hath not at any time fince been 
reſtored to the poſigfiion and rn of his ſaid ſeat or office, 

a 2 | - "a 
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nor hath ated or practiſed as one of the clerks of the ſaid 
 Chriftian Zincke as aforeſaid, at any time ſince the making and 


delivery of the ſchedule aforeſaid, and the taking of the benefit 


of the ſaid act of parliament by the defendant as aforeſaid ; b 


' treaſon of which premiſes the defendant at the time of ſuing fort 


_ . olf the ſaid original writ of the plaintiff was not, nor hath at any 


time fince been entitled to the ſaid pretended privilege ; and this 

the plaintiff is ready to verify; wherefore he prays judgment, and 
> that the court here will take cognizance of the ſaid plea, and that 
the defendant may be compelled to anſwer further to the plaintiff 
in the ſaid plea, Sc. Ja. Hewitt, 


The defendant has demurred generally, and the plaintiff has 
joined in demurrer. | 


This caſe was argued twice at the bar. Two queſtions were 
made, 1ſt, Whether this ofhce of a Goth clerk is aſſignable pur- 
ſuant to the inſolvent debtors' act of the ſirſt year of the king? 
- 2d, Whether the defendant can be entitled to privilege, it ap- 
pearing by the replication, that he has not acted or practiſed 
fince his diſcharge and taking the benefit of the act. ; 


1. For the defendant it was ſaid, that a Goth clerk in Chan- 

- cery is certainly entitled to be ſued in the petit bag office, and 
that his office is not aſſiguable by law, and therefore the defend- 
ant ſtill remains a Goth clerk. That it is a mere perſonal office 
of truſt under the 6th clerk, and before any one is admitted to it 
he muſt ſerve a clerkſhip, and undergo an examination by the 

- Maſter of the Rolls, and that- it could not veſt in the clerk of 
: the peace by the aſſignment of his effects under the ſtatute : that 
the Gth clerk is not obliged to admit the aſſignee: that it cannot 
be taken in execution. Yaugh. 181, It would not go to aſſignees 
under a commillipn of bankrupts, nor would copyholds if they had 
not been mentioned in the fat. 13 Eliz. This office is a free- 
hold: if the clerk of the peace dies, who muſt it go to? What 
muſt become of the buſineſs of his othce, if the aſſignee be an 
: unfit perſon ? and a woman may be an aſſignee under this ſtatute, 
The office of clerk. to the dyers' company was determined in this 
court not to be aſſignable in the ſchedule, In the caſe of North 
* againſt Calf, B. R. about 14 or 15 years ago, the court deter- 
| mined that the office of provoſt-marſhalman was not aſſignable, 
and that he muſt have leave to reſign. In Bacon's Abr. tit. Offices, 
there is a guære whether a Goth clerk can ſell his office or not; 
Ferney, Maſter of the Rolls, thought he-could not; they have 
indeed ſometimes been permitted to fell, but that has always 
been to perſons who have ſerved regular clerkſhips in the office, 
and have been properly qualified; the. aſſignment of the office 
of a filazer would be void; this is an office of truſt and confis 
dence under the 6th clerk, and cannot be aſſigned for years, bo; | 
| ; LIT _ 


* 
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tauſe then it might go to executors and adminiſtrators, never 


truſted or confided in. Yaugh. 181, t 


2. As to the ſecond queſtion; the plaintiff has only alledged 


that the defendant has not practiſed ſince his diſcharge; they 
have not denied that he is (till a clerk, and conſequently entitled 
to privilege; the plaintiff ought to have traverſed ab/que bac, 
that the defendant before the ſuing out the 'original writ was, 
and (till is one of the clerks of Chriſtian Zincke, one of the fix 


clerks of the court of Chancery; for though he has not exerciſed 


his office ſince the time of his diſcharge, that may have been by 
reaſon of fickneſs, or for want of bulineſs in the office, for any 
thing that appears on this record, and therefore he is ſtill en- 
titled to his privilege. 


1. For the plaintiff it was objeCted, that the defendant's plea 

is bad, becauſe it alledges only that he is clerk to Chrifian 
- Zincke, and that he ſerves and inrends to ſerve as ſuch clerk ; 
but it does not alledge that he is attendant upon that office and 
duty; ſo is Bro. Traverſe, pl. 27. Bro. Privilege, 40. and that is 
the material fact to be traverſed. 


2. It was objed ed that the plea is bad in another reſpect, for 
that it alledges a cuſtom for the Chancellor to be ſued before 
himſelf, which is void, becauſe he cannot be ſued before him- 
ſelf. 3 Keb. 352. Fawkner v. Annis ; for theſe-two reaſons a 


reſpondeas oujier was prayed. 


Curia—This ſort of plea is to be diſcouraged. We ſee the 
defendant is not in actual ſervice and attendant upon the court of 
Chancery ; the replication alledges that the defendant put this 
office in his ſchedule, and has aſſigned it; this is confeſſed 
by the demurrer, and therefore the defendant is concluded to 
ſay he has not aſſigned it; this plea is a mere dilatory, and we 
look nicely into ſuch pleas; the defendant ought to have al- 
ledged that he is act᷑ually attendant on the office, for attendance is 


the ground and foundation of the privilege that m—_— not bs 
is plea that 


Aratun into other courts. The defendant has ſaid in 

he (erves and intends to ſerve the king and his peopte as clerk to 
Mr. Zincke, but a man. may be ſaid to ſerve and be a ſervant, 
and yet not be attendant. , be? NOS. 


Another objection is to the cuſtom; it is bad to ſay that the 
Chancellor himſelf is to be impleaded before himſelf; it is idle, 
and contrary to the fundamental laws of all nations upon earth, 
for a man to be judge and party in his own cauſe; Lord Hobart 
fays, an act of parliament could not make ſuch a law. | 


Q4 | Serjeant 
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Serjeant Mead pleated his privilege in the court of King's 
Beck, that he ought to be ſued in this court, after he had lon 
retired from this bar; and for the reaſon that he was not — 
unt here, bis privilege was diſallowed. Some of the court 
doubted whether this office was aſſignable or not, and thought it 
could only be ſurrendered to the Maſter of the Rolls, who is 
bound to receive fnch ſurrender ; they gave no abſolute opinion 
whether the replication was good or bad; but the whole court 
were of opinion that the plea was bad for the reaſons aboye, and 
gave n that the defendant ſhould anſwer over, 


Nair; In Hilary term, 30 G. 2. B. R. one Maynard an at» 
4orney. was arreſled on a /a/itat for. 270/, and gave a bail-bond, 
He moved to have the bail-bond given up, and that proceedings 
ſhould ſtay, for that he was an attorney, and ought to have the 

tivilege of being ſued ag an attorney by bill, and ought not to 
Live been arreſled. Upon ſhewing cauſe it appeared that he 
Had left off practice, and was called quite, ſo the court refuſed 
_ moron, and e his n z Cited per Gould ]. 


5 A Repandess outer 


Heatherley, on the Demiſe of Worthington * 
Tunnadine, ch Weſton and others. C. B. 


| Tenants in JECT MENT of lande i in the county of Warwick. Verdict 


une mate for the plaintiff, ſubject to the opinion of the court upon a 


a joint leaſe, very ſpecial caſe of a title which was twice argued at the bar, 
wherein ſeveral points were debated, but at laſt were narrowed 
und reduced to the ſingle queſtion, Whether tenants in common 
can make a joint demiſe? The leaſe in the declaration being laid 
to be of the joint demiſe of the plaintiff's leſſors, who appear to 
be tenants in common upon the ſtate of the caſe ; and after time 
taken to confider, the av/ole court were of opinion, that tenants in 

common eannot join in making a leaſe, for their eſtates are ſeve- 
ral and diſtinct, and there is no privity between them, and for 
that reaſon, one tenant in common may enfeoff another. Bre. 
 Feoffm. de Terre, pl. 45. in the caſe of Hinxam on the demiſe ife of Fagg 
tO al. v. Moon, B B. K. 15 Geo. 2. this point was determined; 
and for Bbow. 342. Cro. Fac. 83. 166. Comb. 2, 199. 1 Brownl, 
39. 134. Co. Lit. 200. Judgment for the defendants, and the 
Þeftea c delivered to them. | 
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James Wallwyn, Eſq. verſur Richard Biſhop of 
Landaff, Wallwyn Cecil, Clerk, and John Davis, 
Clerk. | | 


UARE impedit of the vicarage of the church of Skenfreth Quare impe- 
in the county of Monmouth; the plaintiff in his count — . 
makes title, that Philip Cecil being ſeiſed of the advowſon of 5 Michas 
the vicarage in groſs as of fee and right, on the 24th of Decem- mas term 
her 1706, by indenture between the ſaid Philip Cecil and Walter Soup 3. 
Cecil of the firſt part, John Triſt eſq. and Thomas Evans eſq. a. 
of the ſecond part, Jabn Kyrle eſq. and the ſaid James Walk 
zuyn (the plaintiff) ot the third part, William Powell eſq. Wit 2 
liam Bennett, and Walter Roberts, of the fourth part, and Eliza- f 
beth I ullwyn, ſpinſter, of the fifth part; in confideration of a A mariiage- 
marriage to be had between the ſaid Philip Cecil and Ekzabeth ſeutlemens 
Wallwyn, did grant the advowſon (among other things) to Triff ppi 
and Evans, their heirs and aſſigus, to the uſe of Philip Cecil, the aach of 
Walter Cecil, and William Powell, their reſpective heirs, exe- UN. a0. 
cutors, and adminiſtrators, until the marriage, and after, to the "3: hp 
uſe of Philip Cecil for the term of 99 years, if he ſhould ſo eng 
live; then to the uſe of the ſaid three truſtees to preſerve 
tingent remainders, and after his deceaſe, then to the uſe of ches? 
ſaid John Kyrle and James Wallwyn for the term of 500 yen, 
then to the uſe of the firſt and every other. ſon of the body of 
Philip Cecil upon the body of Elizabeth Wallwyn to be begotten, 
and the heirs male of the body. of ſuch firſt and every other ſon; 
and in default of ſuch iſſue, in caſe the ſaid Elizebeth ſhould 
happen to be enfient with child of the ſaid Philip Cecil at the 
time of his death, then to the uſe of the ſaid Elizabeth until the 
ſhould be delivered, or ſhould die, whichſoever ſhould firſt 
happen, in truſt for ſuch child or children, when it ſhould be 
born; and if a ſon or ſons, then from and after the birth of 
ſuch ſon or ſons, to the ufg. and behoof of ſuch after-born ſon 
or ſons, and the heirs male of his and their bodies, one after 
the other, as they ſhould be in priority of birth, and the reſpeo- 
tive heirs male of the body and bodies of ſuch after-born ſon 
and ſons, and for want of ſuch iflue, to the uſe of all and every. 
the daughters of the ſaid Philip and Elizabeth in ſpecial tail; 
and for want of ſuch iſſue, to the uſe of the ſaid Philip Cecil, his 
heirs and aſſigns for ever; that on the ſaid 24th of December undes which 
1706 the ſaid marriage took effect, whereby and by force of the be-was te- 
ſtatute for transferring uſes into poſſeſſion, Philip Cecil became — 
poſſeſſed of the advowſon for the term of gg years, determinable ſhould fo 
as above (the remainder thereof belonging as above); and Phi- lang live, 
Cecil being ſo poſſeſſed of the advowſon, and the church being — SM 
en full of ane Philips, the ſaid Philip Gecil aſterwards, full of Jamgs 
9 the fürſt day of Zune 4734s by deed granted 47 — nent Philips on 


= June 1724, 


1731, 
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3 ; Id become 
e preſentation to John Stephens, in caſe the church ſhou 
— Com during te ſaid term of gy years; by virtue whereof 
to John Ste- Jobn Stephens was poſſeſſed of the advowſon for the next pre- 
* ſentation to the church in caſe it ſhould become vacant _ 
The church the ſaid term of 9 years; and being ſo poſſeſſed, the mon 
became void during that term became vacant by the death of Fames Ph: ps, 
dy the cent. which was the next avoidance aſter the ſaid grant to the faid 
of] 4 — John Stephens; whereupon Nn Stephens preſented to the vicar- 
phen pre age of the ſaid church, being Yor W — bee cy — _—_— 
. itt ted, v3 
Stephens _ 4 — being fo poſſeſſed of the advowſon for 
the remainder * * — of 99 SO —— W RE | 
That Phil inders as above); and the churc 
Cecil died | — Phi Cecil ofierwards, on the firſt day of Oober 1731, 
poſſeſied, f d ſo poſſeſſed, and the ſaid n Kyrle then alſo died, where- 
Kyle ao — mera Fra the ſaid James Wallwyn became poſſeſſed 
died 1 Od. of the advowſon for the remainder of — — —— 8 
1 ˖ efled thereof the churc 
plaintiff be. _ awd — of e aden, rue pon James Wall- 
came lotely dyn preſented Richard Rerce the elder his clerk, who was there- 
Lee — — inſtituted, and inducted in time of peace, Sc.; 
ſon for the and the ſaid Fames Wallzoyn being ſo poſſeſſed of the advowſon, 
— 39? the church became vacant by the reſignation of — wn 
3 n . r 
the church the elder, whereupon the 4 ames 3 1 4 2 
being void Ryece the younger his clerk, who was P n 
e W. Sie. ſtituted, and 3 2 — = un, Fram Org * 
phens, he — Wallæuyn ing io polite e younger; 
preſented R. became vacant by the reſignation 0 rang, 
= 19 0g whereupon ne to pr . 1 — arm = 
, and then fit perſon to the vicarage of the c urch , 
he preſence — Wheeler clerk, uſurping upon _ ſaid _ = —_— No 
Ne abe bas ſented to the vicarage of the church ſo vacant Wallwyn 
—_ now defendant his clerk, who upon that n 
— mitted, inſtituted, and — _ — — gh gre 
x 0 7 ‚ e adv | 
him the .J anne CY . rr of the ſaid. V. alleoyn Cecil, and 
RE nt Ll belongs to 
one R. £ 1 by at — * a fit — to the vicarage of 
te nary — yy — av — the ſaid Richard Biſhop of 
— ad Landaff, Wallwyn Cecil, and John Davis, unjuſtly hinder him 
ecil the 


defendant, from preſenting a fit perſon to the vicarage of the ſaid church; 


bo has re- whereupon the ſaid James Wallwyn ſays he is injured, and hath 


hgned, and ſuſtained damage to the value of 3oo/., and therefore he brings 
the chu 


is now va- ſuit, Q. . N 
——— AE to preſent, and defendants hinder him. 


T Mi m 1760 till 
All the defendants imparl from Michaelmas term 17 
— Hilary 1761, from Hilary till Eafter 1761, and from Eaſſer to 


ö wy 
— Trinity term 1761, 1 Geo. 3.; then the biſhop comes and kum 


that n nothing but as ordinary, to which the go 
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replies in the common form, and prays a writ to the biſhop, 
which is granted by the court with ſtay of execution' thereof till 
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the plea between the plaintiff and the other two defendants be 


determined, &c. 


The defendants Cecil and Davis further imparl till Michae/mas 
1751, from Michae/mas till Hilary 1762, from Hilary till Eafter 
1762, and from _ till Trinity term 1762, 2 Geo. 3.3 and 
then the defendant Wallwyn Cecil comes and ſays that the plain- 
tiff ought not to have his action againſt him, becauſe he ſays, 
that Philip Cecil the elder, father of the ſaid Philip Cecil, in the 
declaration named, -long before the making the ſaid indenture of 
marriage ſettlement, while the church was full of a clerk, James 
Philips. the then incumbent, to wit, on the 5th of January in 
the 1=th year of King Millium the Third, William Powell and 
IWatter Cecil eſq. proſecuted out of the ſame king's court of 
Chancery a writ of entry ſur diſſriſin in le poſt againſt Henry Pro- 
bart eſq. and Robert Price eſq. (amongſt other things) of the 
ſaid advowſon of the vicarage of the ſaid church, returnable 
from the day of Sz. Hilary in fifteen days, (which is ſet forth at 
length in the plea,) whereupon a common recovery was ſuffered 
the firſt day of the ſame Hilary term with triple voucher, when 
all the parties appeared in perſon at the bar, and wherein the 
ſaid Philip Cecil the elder was firſt vouchee, who further vouched 
Philip Cecil his fon, who vouched over the common vouchee, 
and judgment was thereupon given, and a writ of ſeiſin awarded 
and executed the ſixth day of February,” the 1oth year of King 
IWilliam 3. (which recovery as ſet forth at length,) as by the re- 
cord thereof in the court of the Bench appears; which recovery 
was ſo had and ſuffcred as to the ſaid advowſon, to the uſe of 
the ſaid William Powell and Walter Cecil, their executors, ad- 
miniſtrators, and aſſigns, from thenceforth for the term of 1000 
years, and after the end or ſooner determination of that term of 
1000 years, to the uſe of the ſaid Philip Cecil the younger in 
tail male; and for want of ſuch iſſue, to the uſe of the ſaid 
Philip Cecil the elder in fee; by virtue of which recovery, and 
by force of the ſtatute of uſes, the ſaid William Powell and 
Walter Cecil-afterwards, and long before the making the ſaid in- 
denture gquinguepartite in the declaration, became and were poſ- 


ſeſſed of the advowſon as in groſs by itſclf ſor the ſaid term of ; 


looo years, which term, at the time of the making of the ſaid 


indenture quinguepartite, was and ſtill is ſubſiſting and unex- PR 


pired, and by reaſon whereof, nothing of or in the ſaid advow- 


ton ever paſſed by the ſaid indenture guingquepartite into the poſ - 


ſeſſion of the ſaid you Kyrle and James Wallwyn; and this the 
ſaid Wallwyn Cecil is ready to verify; wherefore he prays judg- 
ment if the ſaid James Mallun ought to have his action againſt 
him, Sc. | : I | 


- And 


Imparlances 
by the patron 
and incum- 
bent, de. 
fendants, 


The patron 
of the in- 
cumbenr's 

P. Cecil, ſen. 
father of b. 
Cecil, ia the 
declaration 
before the 
ſettlement. 
while the 
church was 
fuil of James 
Philips, * 
10 W. 3. 
ſuffered a 
common 
recovery of 
this advow- 
ſon (int. al.) 
wherein be 
and his ſoa 
were ſeve- 
rally vouch- 
ed, which | 
was execut- 
ed ; to the 
uſe of Wm. 
l'owell and 
Walter Cecil 
for the term 
of 1000 + 
years, which 
is prior to 
the plain» 
tiff 's title ia 
the declara- 
tivn, and js 
ill ſubſiſt- 


— 


236 


The other 
defendant 
Davis's 
that be is 
the parſon 
imparſonee, 
derives 2 
title down 
to his patron 
prior to 
plaintiff 2 
title, thus: 
That P. Ce- 
cil, ſen. 
being ſeiſed 
zn ſee, pre- 
fented ſa. 
Philips to 
the church, 
being vacant 
temp. Cor. 2. 
That before 
the ſettle- 


and his wife 
granted, and 
Philip Cecil 
the fon con - 
firmed, the 
advowſon 
(among 
ather things) 
to Henry 
Probart and 
Ro. Price, 
to the uſe of 
_ Cecil 
1 or his 
Les, and af - 
ter his death 


to the uſe of 
the heirs 


male of his 


and for want 
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And the ſaid Job Davis ſays that he is parſon of the ſaid 
church imparſoned in the ſame on the preſentation of the ſaid 


plea Wallwyn Cecil, and that the ſaid James Wallwyn ought not to 


have his action againſt him, becauſe he ſays that long before the 
ſaid indenture quinguepartite in the declaration mentioned, and 
before the ſaid Philip Cecil in the ſaid declaration named had 
any ſeiſin of the faid advowſon, one Philip Cecil the elder, fa- 
ther of the ſaid Philip Cecil above- named, was ſeiſed of the ſaid 
advowfon of the vicarage of the ſaid church as in groſs by itſelf 
as of fee and right; and being ſo ſeiſed thereof preſented to the 
ſame, being vacant, James Philips his clerk, who on that pre- 
ſentation was admitted, inſtituted, and inducted into the ſame 
church in the time of peace in time of the Lord Charles the Se- 
cond, late king of England; and that afterwards and before the 
making of the ſaid indenture guinguepartite in the above declara- 
tion mentioned, to wit, on the 18th day of January in the year 
of our Lord 1698, at the pariſh aforeſaid, by a certain indenture 
of bargain and ſale then and there made between the ſaid Philip 
Cecil the elder and Anne his wife, and the ſaid Philip Cecil the 


* ſon, in the ſaid declaration mentioned on the ſirſt part, one 


Henry Probart and Rabert Price of the ſecond part, and MW illiam 
Powell and Walter Cecil of the third part, (which is brought 
into court,) in conſideration of certain ſums of money to the ſaid 
Philip Cecil the elder and Philip Cecil the ſon paid, he the ſaid 
Philip Cecil the elder, being ſo ſeiſed of the ſaid advowſon as 
aforeſaid, granted, bargained, ſold, and releaſed, and the ſaid 
Philip Cecil the ſon in the ſaid declaration mentioned confirmed 
to the ſaid Henry Probart and Robert Price, (in their actual 
poſſeſhon then being by virtue of a bargain and ſale to them 
thereof made for the term of one whole year, by indenture bear- 
ing date the day next before the day of the date of the ſaid in- 
denture, now brought here into court, and made between the 
ſame parties laſt mentioned,) and their heirs and afligns, (amongſt 
other things,) the advowſon, donation, free diſpoſition, and right 
of patronage of, in and to the ſaid vicarage of the pariſh church 
of Stenfreth aforeſaid, with all its rights, members, and appur- 
tenances; to have and to hold the ſaid advowſon with the ap- 
purtenances, (amongſt other things,) to the ſaid Henry Probart 
and Robert Price, their heirs and aſſigns for ever, to the uſe and 
behoof of the ſaid Philip Cecil the ſon for and during the term 
of his natural life, and from and after his deceaſe, to the uſe of 
the heirs male of his body lawfully begotten, and for want of 


| Tuch iſſue, then to the uſe and behoof of the right heirs of the 


ſaid Philip Cecil the elder for ever; by virtue whereof, and by 


* ſorce of the ſtatute of uſes, the ſaid: Philip Cecil the younger 
in became and was ſeiſed of the ſaid advowſon-as in groſs b 


y itſelf 
as of fee-tail and right, that is to ſay, ta him and the heirs of 


his body iſfuing; and the ſaid ahn Davis further faith, that a 
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ſaid Philip Cecil the younger being ſo ſeiſed of the ſaid advow- 
ſon, and the church being full of the ſaid Fames Philips clerk, 
he the ſaid Philip Cecil the fon, by a certain writing under his 
hand and ſeal granted-unto the ſaid John Stephens in the decla- 
ration mentioned, the then firſt and next preſentation to the 
church whenſoever the ſame ſhould then firſt and next become 
vacant, (if the ſame ſhould happen to become vacant in the life- 
time of the ſaid Philip Cecil the ſon,) by virtue of which grant 
the ſaid John Stephens became and was poſſeſſed of the\advowſon 
ſor the then firſt and next vacancy thereof, in caſe the fame 
happened to become vacant in the lifetime of the ſaid Philip 
Cecil the fon; and the ſaid John Stephens being ſo poſſeſſed 
thereof, the church became vacant in the lifetime of Philip 
Cecil the ſon by the death of the ſaid James Philips, which va- 
cancy of the church was the firſt and-next vacancy thereof after 
the grant aforeſaid to the ſaid John Stephens by Philip Cecil the 
ſon' made as aforeſaid z whereupon the ſaid John Stephens, by 
virtue of the faid grant, preſented to the church ſo vacant the 
ſaid William Stephens, in the ſaid declaration named, his clerk, 
who thereupon was admitted, inſtituted, and inducted in the 


time of peace, &c. and afterwards, at Skenfreth, Philip Cecil the 


ſon died ſo ſeiſed of the ſaid advowſon as in groſs by itſelf, 
leaving iſſue male of his body iſſuing the ſaid Wolkoyn Cecil, 
one of the defendants, whereby the ſaid Valluyn Cecil became 
and was ſciſed of the advowſon of the vicarage of the church 
aforeſaid as in groſs by itſelf as of fee-tail and right, (that 1s to 
ſay) to him and the heirs male of his body ifſuing ; and being 
ſo ſeiſed thereof, the church became vacant by the death of the 
| ſaid William Stephens ; and the ſaid James Wallwyn having no 
right to preſent-to the ſaid church, but uſurping upon the ſaid 
Wallruyn Cecil, to whom of right it did belong to have preſented 
a fit perſon to the church, preſented the ſaid Richard Reeve the 
elder, in the declaration mentioned, his clerk, who was there- 
upon admitted, inſtituted, and inducted in the time of peace, 
Sc. and the church afterwards became vacant by the reſigna- 
tion of the ſaid Richard Reece the elder; and the ſaid - James 
Wallwyn having no right to preſent to the church, but uſurping 
again upon the ſaid Wallwyn Cecil, to whom of right it did then 
belong to have preſented a fit perfon to the church, preſented 
to the church then vacant Richard Reece the younger, in the 
declaration mentioned, his clerk, who was thereupon admitted, 
inſtituted, and inducted in the time of peace, Q. and the ſaid 
— Davis further ſays, that the ſaid Vallaeyn Cecil being fo 
ciſed of the advowſon, and the church being full of the ſaid 
Richard Reece the younger, he the ſaid Wallwyn Cecil, by writing 
under his hand and ſeal, granted to the ſaid Robert Wheeler in 
the declaration mentioned, the then firft and next preſentation 
of the church whenſoever the ſame ſhould then firſt happen to 
decome vacant in the lifetime of the ſaid Vullun Cæmũ, Ros 
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of which grant the ſaid Robert Wheeler became and was pof- 


ſeſſed of the advowſon of the church for the then firſt and next 
vacancy thereof, in caſe the ſame happened to become vacant 
in the lifetime of the ſaid Wallwyn Cecil; and the ſaid Robert 
Wheeler being ſo thereof poſſeſſed, the church became vacant in 
the lifetime of the ſaid Wallwyn Cecil by the reſignation of the 
faid Richard Reece the younger, which ſaid vacancy of the church 
was the firſt and next vacancy thereof after the ſaid grant to the 
ſaid R:bert Wheeler by the ſaid Wallwyn Cecil made as aforeſaid; - 
whereupon Nobert Wheeler, by virtue of the ſaid grant, preſented 
to the church ſo vacant the {id Wallwyn Cecil his clerk, who 
thereupon was admitted, inſtituted, and inducted in the time 
of peace in rhe time of George the Second, King of Great Bri- 
tain, &c. and the church afterwards became vacant by the re- 
ſignation of the ſaid Wallwyn Cecil; and the ſaid Wallwyn Cecil 
being ſo ſeiſed of the advowſon as in groſs by itſelf as of fee-tail 
and right as aforeſaid, he preſented to the church ſo vacant by 
the reſignation of himſelf the ſaid John Davis his clerk, who 
thereupon was admitted, inſtituted, and inducted into the fame, . 
and long before the ſuing out of the original writ of the ſaid 
James Walliuyn was and yet is parſon of the ſame church im- 
parſoned in the ſame on the ſaid preſentation of the ſaid MWallauyn 
Cecil ; without this, that the ſaid Philip Cecil the ſon in the ſaid 
declaration named was ſeiſed of the ſaid advowſon of the vicar- 
age aforeſaid as of fee and right in manner and form as the ſaid 
ee Walluyn hath above alledged; and this the ſaid 7h 
avis is ready to verify; wherefore he prays judgment if the ſaid 

James Wallwyn ought to have his ſaid action againſt _ Wc, 

| | | - Nares. 


The plaintiff imparls from Trinity 1762 till Michaelmas 1762, 
from Michael mas till. Hilary term 1763, 3 Ges. 3. and then the 
plaintiff replies as follows: | 2 77 


And the ſaid James Wallwyn as to the plea of the ſaid M alliuyn 
Cecil ſays, that by reaſon of any therein alledged, he ought not 
to be barred from having his action againſt him, becauſe he ſays, 
that after the ſuffering of the ſaid recovery in the ſame plea 
mentioned, and after the death of the ſaid Philip Cecil the elder, 
the ſaid Philip Cecil the younger, then being the heir-at-law of 
the ſaid Philip Cecil the elder, and then being ſeiſed in fees tail 
of the advowſon of the ſaid church, a certain fine with proclama- 
tions, according to the form of the ſtatute in that caſe made and 
provided, was levied in the court of the Lady Ann, late queen 
of England, &c. of the Bench, here, from & day of the Holy 
Trinity in three, weeks in the fifth year of her reign, before 
Thomas Trevor, &c. juſtices of the ſame Bench and others, 
Se. between John Tryſft eſq. and William Powell eſq. plain- 
tiffs, and the ſaid Philip Cecil the younger, deforcient 3 

5 o 


| 
| 
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other things) of the aduouſm of the ſaid church of Shenfreth, where- 


of a plea of covenant was ſummoned between them in the ſame 
court, that is to ſay, that the ſaid Philip Cecil the younger, did 
acknowledge the ſaid advowſon to be the right of the ſaid John, 
as that which the ſaid John and William then had of the gift of 
the ſaid Philip, and he remiſed and quit-claimed the ſame from 
himſelf and his heirs to the ſaid John and William, and the heirs 
of the ſid John for ever; and moreover the ſaid Philip granted 
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for himfelf and his heirs, that they would warrant to the ſaid 


John and William, and the heirs of the ſaid John, the advowſon 


aforeſaid, againſt him the ſaid. Philip and his heirs for ever; and 


for that acknowiedgment, remiſſion, quit-claim, warranty, fine, 
and agreement, the ſaid John and William gave to the ſaid Philip 
goo pounds ſterling ; which ſaid fine ſo levied was engroſſed, 
and was afterwards folemnly read and proclaimed in the ſaid 
court of the Bench, according to the form of the ſtatute in that 
caſe made and provided, in manner and at the times following, 


that is to ſay, the firſt proclamation thereof, and thereupon made, 


was made on the 13 day of Fu in the term of the Haly Trinity 
in the 5th year of the reign of the ſaid late queen; the ſecond 
proclamation thereof, and thereupon made, was made on the 
19th day of November in the term of Saint Michael in the faid 
fifth year of the reign of the ſaid late queen; the third procla- 
mation thereof, and thereupon made, was made on the 3d day 
of February in the term of St. Hilary in the 5th year of the reign 
of the ſaid late queen; and the fourth proclamation thereof, and 
thereupon made, was made on the 2d day of May in the term of 
Eafter in the 6th year of the reign of the ſaid late queen, as by the 
ſaid fine and proclamations thereupon made, now remaining of 
record in the ſaid court of Bench at Wefminfter, may more fully 
appear; which ſaid fine ſo had and levied as aforeſaid, was had 
and levied to the uſe of the ſaid Philip Cecil and his heirs; b 
virtue of which ſaid fine, and by force of the ſtatute for tranſ- 
ferring of uſes into poſſeſſion, the ſaid Philip Cecil the ſon be- 
came and was ſeiſed of the ſaid advowſon as of fee and right; 
and being ſo ſeiſed thereof did grant the ſaid advowſon, in man- 
ner and form as in and by the fi declaration is above alledged; 
and the ſaid James Wallwyn further ſays, that no entry, claim, 
or action was ever made or brought in due time, or at any time 
whatſoever by the ſaid William Powell and Walter Cecil, or either 
of them, or anyperſon or perſons whatſoever claiming under them, 
or either of them, to avoid the ſaid fine, and that by reaſon of the 
ſaid premiſes, the ſaid term became and was barred and of no 
effect; and this the ſaid Fames Wallwyn is ready to verify; 
wherefore he prays judgment, and a writ to the biſhop, Cc. 
together with hi 

to be adjudged to him, „ 


James Hewitt. 


And 


8 3 on occalion of the ſaid impediment, 


— —— —— — — _— 
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Replication And the fuld Fares Wallwyn, as to the ſaid plea of the faid 
Nos = in; John Davis by him above pleaded, as before ſays, that the faid 
blen takes Pbſlip Cecil in the ſaid declaration above named, was ſeiſed of the 
iffue on the faid advowſon of the vicarage aforeſaid, as of fee and right in 
traverſe. manner and form as the ſaid Fames Walkuyn hath above alledged; 

and this the ſaid James prays may be inquired of by the country. 

| As WHY | James Hewitt. 


Demurrer to And the ſaid Wallwyn Cecil, as to the plea of Fames Walkwuyn 
—— above pleaded in reply to the ſaid plea of the ſaid Wallwyn Cecil, 
pli · v , 7 
cation io ſays, that the ſame replication, and the matters therein contained, 
patron's plea. are inſufficient in law for the ſaid James Wallwyn to maintain 
his ſaid action againſt him the ſaid Valluyn Cecil, and that he 
the ſaid Waltoyn Cecil needs not to anſwer the ſaid replication ſo 
pleaded as aforeſaid ; and this the ſaid Wallzwyn Cecil is ready to 
verify; wherefore for want of a ſufficient replication in this be- 
half, the ſaid Wallwyn Cecil prays judgment, and that the ſaid 
James Wallwyn may be barred from maintaining his ſaid action 
Incumbent againſt him, Or,; and as to the plea of the aforefaid James 
ons Wallwvyn by him above in reply pleaded to the plea of the ſaid 
Jebn Davis, and whereof the faid James Wall puts himſelf 
upon the country, he the ſaid John Davis does 2 
| . Nares. 


The plaintiff imparls till Zafter term 1763, and then joins in 
demurrer. | 


The plain- And the ſaid Fames Wallwyn ſays, for that he has above by 

Amun. replying alledged ſufficient matter in the law for him the ſaid 

yy Walltwyn to have and maintain his faid action againſt the 

aid Wallwyn Cecil and John Davis, which the ſaid James Wall- 

wyn is ready to verify; which matter the faid Wallwyn Cecil 

doth not deny, nor any ways anſwer thereto, but entirely re- 

fuſeth to admit the verifying thereof, the fait James Wallzwyn as 

| before prays judgment, and a writ to the biſhop, c. togethet 

with his damages, on occafion of the faid impediment to be ad- 

Curia ad- 2 to him, c. (James Heuitt.) And becauſe the juſtices 

W e will adviſe themſelves of and concerning the premiſes, 

whereof the faid James Valluhn and Valluyn Cecil have put 

themſelves upon the judgment of the court here, before they 

| give judgment thereon, a day is therefore given to the faid pars . 
vente as ies here, until the morrow of the Holy Trinity, becauſe the ſaid 

e, juſtices are not pet advifed, Sc. and as welt to try the ſaid iffue 

to inquire of above Joined to be tried by the country, as to inquire hat da- 

damages if mages the ſaid James WWatlzoyn hath fuſtained by reaſon of the 

Judgment be pre miſes of and concerning which the ſaid Janes Nulluyn and 


for plinii® Vallwyn Ceci] have put themſelves upon the judgment of the 


muzeer. court here, if it ſhall happen that judgment thereon ſhall be 5 


wen for the ſaid James Wallzwyn ; therefore the ſheriff is com- 
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manded that he cauſe to come here twelve, c. by whom, &c, 
and who neither, Cc. to recognize, &c. becauſe as well, O.. 


'This caſe was twice argued at the bar, the firſt time in Trinity 
term laſt, by Serjeant Hewitt for the plaintiff, and Serjeant Nares 
for the defendants: the ſecond time by Serjeant Bur/and for the 
plaintiff, and Serjeant Aſpinal for the defendants. 


To ſhew the plaintiff's title, the declaration ſets forth, that 
Philip Cecil on the 24th of December 1706, being ſciſed in fee of 
the advowſon of the vicarage of the church of Skenfreth in groſs, 
as of fee and right by deed of that date, upon his marriage, ſet- 
tled the ſame to the uſe of himſelf for 99 years, if he ſhould fo 
Jong live, remainder to truſtees to preſerve contingent remain- 
ders, remainder to John Kyrle and the plaintiff Fames Walkoyn 
for 500 years, remainder in ſtrict ſettlement; that the marriage 
was had, and Philip Cecil thereby became poſſeſſed of the advow- 
ſon for the term of 9g years, and on the iſt of June 1724 (the 
church being then full) granted the next turn to John Stephens, 
who upon the next vacancy preſented his clerk William Stephens: 
that afterwards on the iſt of October 1731, the church being full 
of William Stephens, Philip Cecil died ſo poſſeſſed, and John Kyrle 
died, whereby Fames Wollwyn (the plaintiff) by ſurvivorthip 
became poſſeſſed of the term of 500 years, and upon the death 
of William Stephens, preſented Richard Reece the elder, upon 
whoſe reſignation he preſented Richard Reece the younger, upon 
whoſe reſignation, one Robert Wheeler by uſurpation preſented 
IWallwyn Cecil, one of the defendants, who has reſigned, and that 
the church is now void, and it belongs to the plaintiff to preſent, 


The defendant Wallwyn Cecil ſets up a prior title, and pleads 
that Philip Cecil ſenior, the father of Philip Cecil in the declara- 
tion, in Hilary term in the roth year of King William, ſuffered 
a common recovery of this advowſon (among other things) with 
triple voucher (wherein Philip Cecil the father was vouched, who 
vouched Philip Cecil the ſon) to the uſe. of William Powell and 
Walter Cecil for the term of 1000 years, which term was ſub- 
fiſting before and at the time of the making the deed of mar- 
riage- ſettlement, and is ſtill ſubſiſting and unexpired ;. by reaſon 
whereof nothing in the advowſon ever paſſed by the deed of 
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marriage-ſettlement, iuto the poſſeſſion of Xyrie and the plaintiff 


James Wallzwyn. 


The plaintiff's title in the declaration being rebutted by this 
plea, the plaintiff in. anſwer thereto replies that after the ſuffer- 
ing the recovery in the plea, and after the death of Phi/ip Cecil the 
elder, the ſaid Philip Cecil the younger, then being his heir at 
law, and then being ſeiſed in fee-til of the advowſon, levied a 
fine of the advow/on of the church of Skenſteth wherein he was 
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conuſor, to the uſe of himſclf and his heirs ; by virtue of which 


fine and the ſtatute of uſes Philip Cecil the younger became 


ſeiſed in fee of the advowſon; and being ſo ſeiſed, made the 
marriage- ſettlement in the declaration, and that no entry or claim 
by the ſaid William Powell and Walter Cecil or either of them, 
or by any other perſon whatſoever, claiming under them, or either 
of them, was made to avoid the ſaid fine, and therefore the term 
of 1000 years is barred and of no effect. To this, the defend- 


ant Wallwyn Cecil has demurred, and the plaintiff has joined in 
demurrer, \ 


The general queſtion made in this cafe was, upon both the 
arguments, Whether a fine of an advowſon in groſs with pro- 
clamations, and non-entry or claim, will bar a term of years? 
But as the court at laſt did not determine this queſtion, it is not 
neceſſary to ſet down the arguments, but only the judgment of 
the court after time taken to conſider, which was given this term. 


Curia It was admitted by the defendant's counſel on the outſet 
of the argumevt, that a fine of lands with proclamations, accord- 
ing to the fat. 4 H. 7. c. 24. and five years paſſed without entry or 
claim, will bar the lefſee for years. 5 Rep. Saffyn's caſe, Cro. 
Zac. 60.5. C. 1 Lev. 270. Freeman v. Barnes, Cro. Car. 110. 
Iſham v. Morris. Carth. 100, Smith v. Pearce. But this is only 


in the caſe of lands where the leſſee for years is ouſted ; for no 


ſine ſhall bay any but thoſe who are out of poſſeſſion, and whofe 
eſtate is turned to a right, according to Margaret Podger's caſe, 
5 Rep. 105. b. If leftee for years is ouſted, and he in reverſion 
difleiſed, and the diſſeiſor levies a fine with proclamations, and 
five years paſs, as well the leſſor as leſſee are barred by their non- 
claim, and the Jeflor ſhall not have five years after the leaſe for 

years expired; ſo if a copyholder for life or in fee be ouſted, and 
the lord diſſeiſed, and the diſſeiſor levies a fine with proclama- 


tions and five years paſs, 28 well the lord as the copyholder are 


barred ; and the lord in ſuch cafe ſhall not have five years after 
the death of the copyholder for life. The difference ariſes from 
the words of the two ſavings in the fat. 4 H. 7. The firſt faving 
extends to thoſe who have prefent right, and therefore the five 


years begin to run from the time the fine was levied, becauſe 


they might enter or bring their action immediately. The ſecond 
ſaving extends to thoſe who, at the time of the fine levied, can- 
not immediately have an action, or make an entry, and therefore 
they thall have five years aſter their action, right, title, c. firſt 


* accrues. But the caſe at bar is not the caſe of a fine of lunds, or 
of an advowſon appendant to a manor, but of an advowſon of a 


vicarage of a church in groſs by itſelf, which, at the time of the 
fine levied, appears by the pleadings to be in the poſſeſſion of 
William Powell and Malter Cecil for a then and preſent ſtill ſub- 
Giting long term of. years, which has never, been deveſted 2 

; 4 turned 
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turned to a right; for none of the parties to the fine, at the time 
of the levying thereof, had any thing in this advowſon ; at that 
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time Philip Cecil the conuſor in the fine had never preſented to 


the church, nor did his grantee preſent till 25 years afterwards, 
and the conuſees are mere ſtrangers. It was inſiſted for the de- 
fendants, that an eſtate in an advowſon in groſs could hot be de- 
veſted or turned to a right; and that U it could, yet no fine can be 
levied of it, and if it could, yet no entry or claim could be made 
within five years aſter the fine levied, for the church was full at 
the time of the fine, and continued full for above 20 years, as ap- 
pears upon this record: to which 2 Roll. Abr. 35 2. l. 10. was 
cited in anſwer, to ſhew that a fine may be levied of an advow ſon 
in groſs: and Plowd. 435. a claim may be made at the church. 
It is certain that a fine bars nothing that is not deveſted or turned 
to a right. It is ſtrange there is nothing in all the books to ſhew 
whether a fine with proclamations, according to the flat. H. 7. 
will bar a right to an adyowſon in groſt: but whether it will or will 
not, we have now no occaſion to determine in this cafe, for it a 
pears moſt clearly that the parties to the fine at the time of the 
levying thereof had nothing in the advowſon; and therefore upon 
that ſingle point we are all of opinion, that the plaintiff has no 
title, aud judgment mult be for the 2 2 . 


Note: Many caſes were cited on both ſides; but as none bf 
them are applicable to the point upon which the court gave judg- 
ment, it would be perplexing the reader to ſet them down here. 


R 


Mather verſus Brinker. C. B. 


f : | 4 

II was moved on the behalf of the defendant to ſet aſide a ver- 

dict for the plaintiff without defence at the trial, becauſe the 
paper-book of the iflue delivered and paid for, varied from the 
record of ui privs in this, viz, in he iſſue delivered in the begin- 
ning of the declaration the plaintiff's name was James, but in 
the record of ni prius it was Joh, which was the plaintiff's 
right name; and in the iſſue adlinded, in that part where the 
breach is aſſigned, it was, not regarding his promiſes, & e. but in 
the record of ni prins it was regarding his promiſes, & e. the word 
nat being omitted. | 


Curia=This is a mere vitium clerici, and could not poſſibly 


prejudice the defendant at the trial; and the caſe in 2 Stra. 1131, 


is a ſtronger caſe; ſo the rule to ſhew cauſe why the verdict 
ſhould not be ſet aſide was diſcharged. . | 


| 
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Arthur Beardmore, an Attorney, Plaintiff, 
| ver/us ha 
Nathan Carrington, James Watſon, 
Thomas Ardran, and Robert Black- Dante 


gers in ordinary, . 


4d trial T HIS was an action of treſpaſs and falſe impriſonment : the 
was refuted ® plaintiff declared, that on the 11th of November 1762, the 


in an «ion 


of tiefes defendants broke and entered his dwelling-houſe at London, in 


and impri- the pariſh of Sx. Stephen Wallbroabe, in the ward of Wallbrooke, 
der Kere. and continued therein four hours, diſturbed him in his poſſeſſion, 
tary of itate's broke and forced open ſeveral doors of the rooms, and broke and 
warrant, 8 ſpoiled the locks, bolts and bars thereof, and broke and forced 
20251 . Oben many boxes, cheſts, bureaus, ſcrutores, writing-deſks, 
mages were drawers, and cupboards of the plaintiff in his houſe, and the locks 
g'yeu for fix thereof, and ſearched and examined all the rooms in the houſe, 


cala impri- and all the boxes, Cc. ſo broke open; and read over, pryed into, 


ſc nt, . g \ 
and the on- and examined all the private papers, books, letters, and corre- 
tering plain- ſpondences of the plaintiff and his clients, whereby the ſecret and 


tiff? . * o . g 
wg rw private affairs, concerns, buſineſies, and circumitances of the 


his books plaintiff and his clients, became and were wrongfully diſcover- 
and papers. ed and made public; and then and there ſeized, took, and carried 


away 500 printed charts, and a great many ether papers, printed 
and written, {particularly mentioned,) and took and cloſely im- 
priſoned the plaintiff for nine months, whereby he was hindered 

from following and tranſacting his lawful affairs and buſinefs, 
and was thereby put to great expences in his maintenance during 
his impriſonment, and iv obtaining his legal diſcharge and re- 
leaſe therefrom, againſt the peace, &c. to the damage of the 
plaintiff 10,000 1. | 


The defendants pleaded firſt Not guilty z and 2dly, by leave 
Df the eourt, as to the bre king and, entering the dwelling-houſe, 
continuing there, diſturbing the plaintiff in his pofſethon, forcing | 
open the ſaid doors, forcing open the boxes, cheſts, Cc. and ex: 
:amining his private papers, &c. and carrying away the gocds, De. 
and impriſoning the plaintiff and detaining him for fix days and 
n half. They plead, that the plaintiff ought not to have his 
action againſt them; becauſe they ſay, that before the treſpaſs, 
c. was ſuppoſed to be committed, on the 6th of Nevember 1764, 
the Earl of Halifax was, and yet is, one of the lords of the king's 
privy council, and one of his principal ſecretaries of ſtate, and 
that he on the 6th of November 1762, made his warrant under 
his hand and ſeal, directed to the defendants, four of the _ 
meſſengers in ordinary, by which warrant the carl did, ing 

- ; X 
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king's name, authorize and require them (the defendants), taking 
a conſtable to their alliſtance, to make ſtrict and diligent ſearch 


for the ſaid Arthur Beardmore, mentioned in the ſaid Warrant to 


be the author, or ane concerned in the writing of ſeveral weekly 
very ſeditious papers, intitled, The Afonitor or Britiſh Precholder, 
Number 357, 258. 360. 373. 376. 378, 379; and 385; London, 
printed for J. Viſſn and J. Fell in Paternyfter-Row, which con- 
tained groſs and ſcandalous reflections and invectives upon his 
majeſty's government, and upon both houſes of parliament, and 
him the ſaid Arthur Beardmore having found, to ſeize and appre- 
hend, and to bring him together with his books and papers in 
ſafe cuſtody, before the ſaid Earl of Haliſax, to be examined 
concerning the premiſes, and further dealt with according to 
law, &c. That the ſaid warrant was, that day, delivered to the 


defendants to be executed: that they took C. V. a conſtable to - 


their aſſiſtance, and on the ſame day in the declaration, they went 
towards the plaintiff's houſe and found him near to it, and dill 
there ſeize and apprehend him by virtue of the warrant; ant 
immediately on the ſame day about 10 o'clock in the forenoon, 
being the time when, e. entered his dwelling-houſe, (the door 
being then open, ) to ſearch for, and ſeize the books,” papers, &c. 
of the plaintiff, and to bring them wich the plaintiff, before the 


Earl of Halifax, according to the exigency of the warrant; and ſo 


the defendants go on and juſtify the treſpaſs aforeſaid, and ſay 
they delivered the books, papers, &c. to Lovel Stanhope, an aſſiſt- 
ant of the Earl of Halifax, and a juſtice of peace for Weftminſter, 
to be examined; and that they kept the plaintiff in cuſtody till 
he gave bail for his. appearance in the King's Bench the then 
next term, to anſwer to ſuch matters as ſhould be objeed 
againſt him, and then the defendants by order of the Earl of 
Halifax diſcharged the plaintiff; and they ſay, that he was n2- 
c:{ſarily put to expences by ſuch detainer, which is the ſame trel- 


| paſs complained of. There is another juſtification much to the 


ſame purpoſe. The plaintitF replied de injuria ſua propria, wheres 
upon iſſue was joined; and at the trial the jury were directed to 
alleſs damages under an idea that the treſpaſs and imprifonmeyt 


committed under this warrant could not be juſtihed by any plea. 


whatſoever; and they found a verdict for the plaintitf, and gave 
him 1000 J. damages. pF ; 


It was moved by the King's Serjeants that the verdict might 
be ſet aſide for exceſſive damages. Upon ſhewing cauſe, the 
Lord Chief Juſtice ſtated the ſubſtance of the evidence given at 
the trial as follows: 1 R 


The plaintiff called his clerk David Merideth, who proved that | 


on the 11th day of November 1762, he found all the defendants 
in the plaintiff his maſter's houſe, and in the private office there, 
opening the drawers and taking out papers; that they EN 

R 3 | e 
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otfehces, let the offence be what it would: and this was th 
lebſtance of the defendants? evidence. 3 
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| the plaintiff's file of letters, and examined them back till the 


year 1752; defendant Carrington then ſaid, 5 that was ſuffi- 
& cient.” Afterwards they went into the public office, and there 
opencd the deſk, took out the books, and looked into the ledgers, 
but did not break any deſks or drawers open, becauſe the plaintiff 


opened the ſame for them; afterwards they took the plaintiff and 


this witneſs: away in a coach, This witneſs proved, that the 
plaintiff was then concerned in a great many cauſes depending, 
as an attorney; that he ſent for Mr. Vimbolt to manage his 
buſineſs while he ſhould remain in confinement ; that no violence 
was offered to the perſon of the plaintiff, and that his wife was 
permitted to be with him ; that this witneſs had aCtions depend- 
ing againſt the defendants and Lord Halifax; that the defend. 
ants refuſed to permit one Mr. Callet, who was a client of the 
plaintiff, to converſe privately with him about his buſineſs ; that 
while the plaintiff and this witneſs were confined in the houſe of 


the defendants, he the plaintiff was ſuffered to go into any 2 
of the houſe, and after ſix days impriſonment, they were both 


diſcharged, upon entering into recognizances to appear in the 


King's Bench the then next term, and for their good behaviour, 


without paying any fees. 


Mr. Collet, a elient of the plaintiff, ſwore that the plaintiff was 
concerned in ſome cauſes for him at that time, and that he de- 
ſired to ſpeak with him in private about his buſineſs, but he 
was refuted by the defendants to ſpeak to the plaintiff privately, 
and to write down what he wanted to ſay; that pen and ink 
were refuſed to him, but the defendants told him he might ſpeak 
publicly to the plaintiff in the bearing of the defendants, if he 
pleaſed, It was allo proved, that the plaintiff was then refuſed 
the liberty of writing a Ictter to Mr. Alderman Beckford, one of 
the members of parliament ſor the city of London. This was 


the ſubſtance of the. plaiutinl's evidence, 


For the defendants, Level Stanhepe efq, deputy ſecrerary of 


ſtate, aſſiſtant to Lord lalſux, was called, who twore that his 


- buſineſs was to look into, and examine all papers touching the 
government; that he took an oath of office, and was to pay 


obedience to the orders of the ſecretary of ſtate : he (aid, that on 
theſe occatons when the meſſengers have a man in cuſtody, they 


are not to do any thing without his orders; that Lord Halifax 
ordered the plaintif to be bailed, and that he was continued upon 


his recognizance from term to term for ſeveral terms. It was 
admitted on all ſides at the trial, that there have been a great 


many precedents of warrants of the like ſort with the preſent for 


jeizing perions and papers, Cc. and for all ſorts of crimes or 


„ 


For 
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For the defendants it was ſaid, that ſor fix days and an half 
confinement in a meſſenger's houſe, where little or no injury had 
been done either to the plaintiff's perſon, houſe, or goods, 1000/. 
were exceſſive and outrageous damages; and that if the court ſaw 
that they were” exceſſive, they had power to graut, and would 
grant a new trial, even in caſes of zort, It is ſaid the cafe of 
Wood and Gunſton, Styles 466. Nich. 1655, is the firſt inſtance of 
granting a new trial; but this ſeems to be a miltake, for there 
were new trials granted long before, as appears from this, vi. 
that it is a good challenge to a juryman'to ſay that he hath been 
a juror before in the “ ſame cauſe, Per Holt C. J. 2 Salk. 648. 
It is true that in Rye and Hawes, 1 Lev. 97. it is ſaid by Twiſden 
Juſtice, that the new trial in Wood and Gunten was not merely 
granted for exceſſiveneſs of damages, but for tampering with the 
jury; but in 1 Sid. 131. and in 2 Med. 151. it is ſaid that the new 
trial in Mo and Cunſton was for exceſſiveneſs of damages; that 
was an action for words, and is a caſe in point, that the court 
has power to grant new trials in cafes of tort for exceſſive da- 
mages. Suppoſing new trials firſt began in the reign of Charles 
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the Firſt, yet it appears ſrom the year- books long before that time, 


that courts of juſtice, (not having then come into granting new 
frials,) when they ſaw reaſon for it, either leſſened or increaſed the 
damages, as they do in the caſe of maibem to this day, upon 
view cf plaintiff's maibem and identifying his perſon ; and for 
this purpoſe theſe caſes were cited from the year- books, Mich. 
22 Kd 3. fol. 11. c. 10. which was a battery; Mich. 3 Hen. 4. 
fol 4. c. 16. Mich. 7 H. 4. 31. b. c. 15. in conſpiracy, where the 
plaintiff releaſed part, or the court would have abridged the da- 
mages according to their conſcience ; Zafler, 8 Hen. 4. fol. 23. 
c. 9, the juſtice of 2 prize thought the damages too little, yet 
they would not increaſe them without ſeeing the mathem ; Mich. 
19 H. G. 10. b. c. 28. Trin. 32 H.6. 1. 4. c. 2.; in debt, the 
parties were at iſſue, and the jury found for the plaintiff damages 
Gs. 8d. and coſts 205s., the court increaſed the damages to 
135. 4d. more; Dyer 105, Palm. 3143. From thele ancient 
caſes it was argued, that courts of juſtice have in all times con- 
ſidered themſelves authorized to review the damages given by 
juries in all kinds of actions, and either to abridge or increaſe 
them; and ſince that practice has been diſuſed, and abridging 
damages by the court has been looked upon as unconſtitutional, 
new trials have been granted for exceſſive damages. 


For the plaintif it was ſaid, that new trials can only be granted 


in cafes where the court · can clearly fee that the jury is miltaken, 


or have miſbehaved themſelves; all the caſes of new trials tend 
to prove, that where the court have no meaſure to direct them, 
they cannot grant a new trial; there muſt be ſome infallible 
mark for them to go by, in the caſe; no two judges in the 

R + world 
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world can agree what damages ought to be given in the preſent 


caſe, for damages here lie in ſpeculation, That the miſconduct 


of juries ſeems to have been the firſt occaſion of new trials, It 
is ſaid new trials were firſt introduced to prevent attaints; but 
an attaint would not lie in this caſe, for there is no poſſibility of 
pointing out how far the damages are exceſſive or not. The 
caſe in Styles 466. was not for exceſſive damages, but for tam- 
pering with the jury ; it was ſaid in that cafe to be a packed 
buſineſs ; in the caſe of Lord Townſend for words, 2 Mod. 150. 
the court ſaid they had no ground whereby they could meaſure 
the damages, and refuſed a new trial. 4 and Afb, Comb. 35). 
is not to the purpoſe : Lord Holt aſked the jury upon what ground 
they went, which they refuſed to anſwer him, and ſo were guilty 
of a miſconduct, 


Curia—We are called upon, on our oaths, to ſay, whether 
theſe are exceſſive damages or not, and ought to have very clear 
evidence before us, before we can ſay they are exceſſive. The 
jury were directed to aſſeſs damages for the plaintiff according to 
the evidence given, under an idea that the defendants could not 
by law juſtify the treſpaſs under this warrant by any manner of 
plea whatſoever. It is clear that the practice of granting new. 


trials is modern, and that courts anciently never exerciſed this 


power, but in ſome particular cafes they corrected the damages 
from evidence laid before them. There is great difference be- 
tween caſes of damages which be certainly ſeen, and ſuch as are 
ideal, as between afſſumpſit, treſpaſs for goods, where the ſum and 
value may be meaſured, and actions of impriſonment, malicious 
proſecution, ſlander, and cther perſonal torts, where the damages are 
matter of opinion, ſpeculation, ideal; there is alſo a difference 
between a principal verdict of a jury, and a writ of inquiry of 
damages; the latter being only an inqueſt of office to inform 
the conſcience of the court, and which they might have aſſeſſed 
themſelves without any inqueſt at all: only in the caſe of maihem, 


.courts have in all ages interpoſed in that ſingle inſtance only: 


as to the caſe of the writ of inquiry in the year-book of H. 4. 
we doubt whether what is ſaid by the court in that caſe be right, 
That they would abridge the damages unleſs the plaintiff wauld re- 
leaſe part thereof, becauſe there is not one caſe to be found in 
the year books where ever the court abridged the damages after 
a principal yerdiCt, and this is clear down to the time of Palmer's 
Rep. 3 14. much leſs have they interpoſed in increaſing damages, 
except in the caſe of maihem; one ſide ſays no attaint lies (in 
caſes of tort) for exceſſive damages; the other fide ſays it does. 
We give no opinion as to that point; but it is ſaid in an hundred 
caſes in the books that an attaint does lie. See 10 Rep, 119. 
Lord Cheney's caſe, 4-45 | 
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All, or moſt of the caſes of new trials, are where juries have 
* miſdemeaned themſelves contrary to their oath; in the caſe in 
Stiles $66. the miſconduR of the jury was certainly an ingredient, 
and ſo it appears from the cafe in 1 Lev. 97. Some books fay it 
was a trial at bar, and it is highly probable there was ſome evi- 
dence that the jury had been tampered with; and this was 
certainly the very firft caſe of a new trial, and from that period 
the courts have exerciſed the power of granting new trials in 
ſeveral caſes; as when the jury find contrary to the judge's 
directions in point of law, when they find directly 9 
the evidence, (that is to ſay) againſt evidence all on one hide, 
for it there be evidence on both ſides, the court never inter- 
poſes in that caſe ; as to granting the firſt new trial in Stiles 466. 
there is great reaſon (as was ſaid before) to think it was for miſ- 
behaviour in the jury; it was an action for words; ſo was the 
the caſe of Lord Townſend, 2 Mod. 250. for words, and 40000. 
damages, where the court refuſed to grant a new trial; and if 
a court could not ſay that thoſe damages were exceſſive, they can 
hardly ſay that damages are exceſſive in any caſe of flander what- 
ever; and this caſe has never been contradicted or denied to be 
law. The cafe of 4% and Ab, Comb. 357. was plainly for the 
miſdemeanor of the jury in refuſing to anſwer the judge when 
he aſked what ground or reaſon they went upon: to be ſure 
judges are to adviſe, but not to control juries; and my Lord 
Holt and the King's Bench did right, in granting a new trial in 
that caſe. In the caſe of Wilmot v. Berkley, Trin. 31 & 32 G. 2. 
B. R. which was an action for criminal. converſation, the jury 
gave 500/. damages againſt the defendant, and upon affidavits 
that he was only a clerk in low circumſtances, and unable to 
pay ſo large a ſum, it was moved for a new trial; but the court 
retuſed to grant even a rule to ſhew cauſe, becauſe in cafes of 
tort the jury are the only proper judges of the damages. We 
are now come to the caſe in 1 Stra. 691. Chambers v. Robins 

on, which ſeems to be the only caſe where ever a new trial was 
granted merely for the exceſliveneſs of damages only: we are 
not ſatisfied with the reaſon given in that caſe, and think it of 
no weight, and want to know the facts upon which the court 
could pronounce the damages to be exceſſive. The principle on 
which it was granted, mentioned in Strange, was to give the de- 
fendant a chance of another jury: this is a very bad reaſon; for if 
it was not, it would be a reaſon for a third and fourth trial, and 
would be digging up the conſtitution by the roots ; and there- 
fore we are free to ſay this caſe is not law; and that there is not 
one ſingle caſe (that is law) in all the books to be found, where 
the court has granted a new trial for exceſſive damages in ac- 
tions for torte, a | 
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It was ſtrongly argued at the trial of this cauſe, that the Jury 
were to meaſure the damages by what the defendant had ſuf- 
fered by this treſpaſs and fix days and an half impriſonment ; 
but this wag thought a groſs abſurdity by the judge who pre- 
ſided there. | 


We defire to be underſtood that this court does not ſay, or 
lay down any rule that there never can happen a caſe of ſuch 
exceſſive damages in tort where the court may not grant a new 

_ trial ; but in that caſe the damages mult be monſtrous and enor- 
mous indeed, and ſuch as all mankind mult be ready to exclaim 


againſt, at firſt bluſh, | 


The nature of the treſpaſs in the preſent caſe is joint and ſe- 

veral; and the plaintiff has ſtill another action againſt Lord 

Halifax, vho, it is ſaid, is more culpable than the defendants, who 

are only ſervants, and have done what he commanded them to 

do, and therefore the damages are exceſlive as to them: but we 

think this is no topic of mitigation, and for any thing we know 

_ the jury might ſay, We will make no difference between the 
LR Sanch © miniſter who executed, and the magiſtrate who granted this 
v. Boucher. © illegal warrant;“ ſo the court mult conſider theſe damages as 


; In treſpas given againſt Lord Halifax: and can we ſay that 1000 J. are 


— monſtrous damages as againſt him, who has granted an illegal 


mages ona warrant to a meſſenger who enters into a man's houſe, and prys 


writof in- into all his ſecret and private affairs, and carries him from his 


— (dung houſe and buſineſs, and impriſons him for ſix days, It is an un- 
moved to ſet law ful power aſſumed by a great miniſter of ſtate. Can any body 
it aſide for ſay that a guinea per diem is ſufficient damages in this extraor- 
mages; but, dinary caſe, which concerns the liberty of every one of the 
per curiam, king's ſubjects? We cannot ſay the damages of 1cool. are 
Gs enormous; aud therefore the rule to ſhew cauſe why a new trial 
proper ſhould not be granted mult be diſcharged, Per totam curiam. 
Judges, 
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Grey verſus Jones, Exexutrix, &c. C. B. 


HIS was a ire facias againſt the defendant, to ſhew cauſe 

why the plaintiff ſhould not have execution of his debt 
and damages recovered by judgment of the court againſt her 
teſtator; the defendant pleaded, that the plaintiff ought not to 
have his acian againſt her, becauſe ſhe ſays, that ſhe the defend- 
aut, after the recovery of the judgment, and before the ſuing 
forth the writ of ſcire facias, to wit, on the ſirſt day of OFzber in 
the year of our Lord 1763, at K. in the county of S., paid to the 
plaintiff the debt and damages in form aforeſaid recovered z and 
this ſhe is ready to verify; wherefore ſhe prays judgment if the 
plaintiff ought to have his ſaid action againſt her, Oc. The 
plaintiff demurred, and the defendant joined in demutrer. It 
was objected for the plaintiff, that the plea was bad, in alledging 
that the plaintiff ought not to have his ain, & c. for that a ſcire 
facias quure executio non, & c. is not an action. To this it was an- 


} 
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well enough. 


iwered for the defendaut, that a releaſe of all aFions will bar a ſcire 


facias upon a judgment. 1 Ii. 190. ö. That all writs, whether 
original or judicial, which require an anſwer by way of plea, are 
properly actions or ſuits. 2 Salk. 603. 2 J. comment on 
fat. Weftm. 2. c. 45, A ſcire facias to repeal a patent is an ori- 
ginal action. | 


Curia—This plea is a little informal. The old way'of plead- 
ing was for the defendant to fay, that the plaintiff ought not to 
have execution, &c, by virtue of the recovery aforeſaid, becauſe, 
&c.; but as we mult take this plea to be true, and not a ſham 
pl-a, we will ſupport it if poſſible. Lord Cote ſays, that albeit a 
ſeire facias be a judicial writ, yet becauſe the defendant may 
thercupon plead, this ſcire facias is accounted in law to be in na- 
ture of an action, and therefore a releaſe of all actions is a good 
bar of the ſame. Co. Lit. 290. b. Wherever a writ requires a 


3 plea, 
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plea, it is an action; and though a plea be informal in its con- 
cluſion, or beginning, yet if it prays a right judgment, courts 
have always rejected the informal words, and given judgments 
according to the right and merits of the cauſe. So the plaintiff 
moved for leave to withdraw his demurrer on payment of coſts, 


and to reply de nouo, which was granted. 


Grey againſt Sir Alexander Grant, Bart. a Member 
| of Parliament. C. B. | 


F* HIS was an action of aſſault and battery, tried at Guildhall, 

London, wherein the jury gave a verdict for the plaintiff, and 
200. damages; and now it was moved to have the verdict ſet 
aſide, and a new trial, for exceſſiveneſs of damages. The caſe 
upon the evidence was as follows: 


Captain Holland of the ſhip Nancy, having brought from the 
Meſt-Indies a turtle for the plaintiff Mr. Grey, and which was his 
property, and it having been, by miſtake, delivered to the de- 
fendant, the plaintiff went to him and demanded it of him; but 
he ſaid he had invited ſome friends to dine with him upon it, 
and refuſed to deliver it, or to pay for it, and that the plaintiff 
might take his remedy; and pointing at the plaintiff, ſaid, « If 
« that man was to aſk a turtle of me I would give him one.“ 
The plaintifF anſwered and ſaid, this is very ungenteel; and the 
defendant ſhoved the plaintiff out of his houſe with his elbow, 


- who thereupon aſked the defendant if he would waive his privi- 


lege of parliament, but the defendant refuſed to do it; plaintiff 
then ſaid to him, © You are a ſcoundrel;” and defendant gave him 


a blow upon the face, which cauſed a black eye: the plaintiff alſo 


demanded the turtle by a letter, and required the defendant to 


reſtore it: Captain Holland alfo informed the defendant that the 


turtle had been delivered to him by miſtake, and defired him to 
reſtore it; but the defendant ſaid, * A turtle ] have got, and what 
« Þ have got I will keep,” The captain told the defendant, if he 
wanted a turtle to entertain his friends, there was one then at 


the Jamaica coffee-houſe to be ſold, and he might buy that, the 


defendant anſwered, “ You may buy it yourſelf, I will keep that 
% I have got.” Then the plaintiff ſaid to the defendant again, 


I come here to demand my right, and if you will not give it 


« me I will take my remedy at law, if you will waive your pri- 


t vllege.“ The defendant anſwered and ſaid, “ In ſuch a 


« trifling buſineſs as this I will not waive my privilege, but in a 
« matter. of property I would waive it.” One Fa/coner was called 
as a witneſs to prove he was preſent at this diſpute, and could not 
remember that any blow was ſtruck by the defendant z he had 


Forgot every thing which made in favour of the plaintiff, but re- 


- membered 
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membered every thing which made for the defendant; ſo it was 
a meaſuring caſt whether a blow was ſtruck or not; however, 
the jury found for the plaintiff, and 200 J. damages. 
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Curia—This was a quarrel between two gentlemen, and has 


been properly tried by a ſpecial jury of merchants of London, 
who are the proper judges of the damages; when a blow is 
given by one gentleman to another, a challenge and death may 
enſue, and therefore the jury have done right in giving exem- 
plary damages; the plaintiff has been uſed unlike a gentleman 
by the defendant in ſtriking him, withholding his property, and 
inſiſting upon his privilege, all of them tending to provoke him 
to ſeek his revenge in another way than by law, and therefore 
we think the damages are 'not exceſſive, Rule to ſhew cauſe 


why a new trial ſhould not be had diſcharged per tetam curiam. 


— 
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4 
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Cox verſus Rolt. C. B. 


HIS was a ſpecial action upon the caſe againſt the defend- 

ant for deflowering the plaintiff's daughter per quod ſer- 
vitium amifit ; the defendant having pleaded the general iſſue, 
now moved for leave to withdraw that plea, and to plead the 
ſame plea again, together with the plea of the ſtatute of limita- 
tions; upon an affidavit made by the defendant's attorney, that 
at the time when he was bound to plead by the rule of the coprt, 
and then pleaded the general iſſue only, he was not fully in- 
ſtructed by his client what to plead ; and upon citing 2 ſimilar 
caſe in B. R. of Vile v. Barry, wherein that court permitted 25, 
upon an affidavit made by the very ſame attorney, that he was 


ren for a plea, and was obliged to plead before he was in- 
ructed, and therefore pleated the general iffue to prevent 


judgment, 


Upon 


Practice. 
The court 
refuſed to 
permit a de- 
fendant to 
add the plea 
the ſta- 
tute of li- 
mitationss 
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Upon ſhewing cauſe it was inſiſted for the plaintiff, that the 
general rule of both the courts of B. R. and C. B, is to permit a 
defendant to withdraw a ſpecial plea, and plead the general” 
iſſue, but not vice ver/4; and many caſes were cited to ſhew 
this to be the practice, which was agreed to be ſo by the court; 
and it was ſaid that in the caſe of Vile v. Barry, tlie attorney 
was ſurpriſed, not inſtructed, and pleaded the general iſſue · to 
prevent judgment; and for that reaſon the court of King's Bench 
deviated from the general practice in that particular caſe ; but 
here the affidavit made by the. ſame attorney does not go ſo far, 

- and therefore the rule ought to be diſcharged, 


Curia—It is a good maxim, that the law will rather ſuffer a 
particular miſchief than a general inconvenience ; general rules 
of practice muſt be ſtrictly obſerved for the ſake of certainty, or 
practiſers will be negligent. Indeed, under very ſpecial circum- 
itances, the court will permit a defendant to add a ſpecial plea 
in a late cafe of public concern, the defendant being adviſed by 
his counſel that he might give the ſecretary of ſtate's warrant in 
evidence upon the plea of the general iſſue, pleaded that plea 
only ; the judge before whom that cauſe was tried, having been 

of a contrary opinion, it was afterwards moved in a ſimilar caſe 
of Wilkes v. Webb, to withdraw the general iſſue, and plead the 
ſame plea again, and a ſpecial juſtification under the fecreta 
of ſtate's warrant, which was allowed by the whole court; the 
deſendant, at the time of pleading the general ifſue only, being 
ill adviſed by his counſel, and not knowing then the opinion 
of the judge who tried the former ſimilar cauſe ; beſides, that 
ſpecial plea was allowed to try the real merits of the caſe, but 
the plea of the ſtatute of limitations is not to be favoured, be- 
cauſe it excludes the merits ; the court gives leave to add a plea 
for the furtherance of juſtice, but to permit this plea of the 

| ſtatute of limitations would not be ſo. The rule was. dif- 
charged per totam curiam. Serjeant Hewitt and Davy for the 
-defendant, Serjeant Burland for the plaintiff, 


Firebraſs, on the Demiſe of Jane Symes, Widow, 
| verſus Pennant, C. B. | 


The grantof NIECTMENT of lands in the county of Somerſet, tried at the 
a lord ofa E aſſizes, 1 April 1763; verdict for the plaintiff, ſubject to 
— the opinion of the court upon this caſe; which ſtates, that the 
lands to his premiſes in quellion are parcel of the manor of the reCtory of 
— «xr ag Compton Martin in the county of Somerſet, and have been held 
"ta by copy of court- roll of that manor time out of mind, of which 
Ow the rector of the ſame rectory for the time being Is the 
ord, | ; 


That 
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That the Reverend William Symes clerk, on the 20th of Fe- 
bruary 1726, was rector of the ſaid rectory, and lord of the ma- 
nor of the ſame_reCtory ; that the premiſes in queſtion, being in 
the hands of the ſaid William Symes the lord upon the death of 
the laſt tenant thereof, as rector of the ſaid rectory, and lord of 
the manor, did, on the 20th of February 1726, demiſe the pre- 
miſes in queſtion to the leflor of the plaintiff Jane Symes, by 
copy of court-roll; to hold to the ſaid Jane Symes, Richard 
Symes, and Chriftian Symer, for the term of their lives, and the 
life of the longeſt liver of them ſucceſſively, according to the 
cuſtom of the ſaid manor, as they were named in the ſaid copy. 


That at the time of the demiſe to the ſaid Jane Symer, ſhe was 
the wife of the ſaid William Symes lord of the manor z that the 
ſaid William Symes died in the year 1756, and that the defend- 
ant upon his death became, and ſtill is, rector of the ſaid rectory 
and lord of the manor, and thereupon entered into the premiſes 
in queſtion, and is in poſſeſſion thereof, 


The queſtion is, Whether the demiſe by copy of the court- 
roll, by a lord of a manor to his wife, be good in law or not? 


This caſe was argued twice at the bar; and being quite new, 
no authority could be cited to ſhew, whether the grant of this 
copyhold immediately from the huſband (lord of the manor) to 
his wife was good or bad; nor did it appear to the court, that 
there was ever any ſuch cuſtom in his, or any other manor, for 
a lord to grant lands by copy of court-roll to his wife imme- 
diately, without the intervention of a third perſon, and there- 


fore it would be nugatory to ſet down the cafes cited by the coun- 


ſel who argued; for the court cited no caſe that I heard. 


Curia=As this was a proviſion by a huſband for his wiſe, we 
ſhould be glad (if poſſible) to get over that maxim in law, * that 
« a huſoand and wife are one perſon,” and therefore cannot grant 
lands to one another ; ſo where there is no particular cuſtom in a 
manor, the common law muſt take place; this is an original 
voluntary grant by the huſband to the wife, who cannot by law 
take immediately from him, any more than a mcnk who 1s dead 
in law, and conſidered as no perſon; ſo here is no perſon to 
take, for the wife and huſband are only one perſon. We are 
dealing with a fundamental maxim of the common law, and 
might as well repeal the firſt ſection of Littleton, as determine 
this grant from the huſband immediately to the wife to be goog, 
and where there is not ſo much as the ſhadow of a perſon inter · 
vening. The paffea was ordered to be delivered to the defendant, 
reluftante totd curia. © I 
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The title of 


to the truth 
of the fac. 
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Wilkes, Eſq. againſt The Earl of Halifax. 


THE pluries diſtringat to compel the earl to enter his appear- 
ance was returnable on the morrow of Saint Martin in this 
term; who then appeared, after having delayed the plaintiff by 
eſſoining and privilege of parliament for ſeveral terms, where- 
upon the plaintiff declared of this term of Saint Michael gene- 
rally, which is conſidered by relation as a declaration of the 
firſt day of the term in law. During the delay in this cauſe, 
and x foo the earl could be compelled to appear, Mr. Wilkes 
was outlawed upon an information filed by the attorney or ſoli- 
citor-general, and therefore the defendant wanted to plead the 
outlawry in abatement, which, being a dilatory plea, muſt be 
pleaded within four days from the time of the filing the declara- 
tion, or it cannot be pleaded at all; and if the declaration is to 
be conſidered as of the firſt day of the term, (which it ſeems it 
is in point of law,) then the defendant was too late to plead this 
dilatory, and it cannot now be received; and therefore it was 
moved on the part of the defendant, that the plaintiff might be 
obliged to intitle his declaration, „Of the morrow of Saint 
« Martin in the term of Saint Michael in the 5th year of the 
ic king,” according to the truth of the caſe; for the earl did 


not appear till that day, and before he was in court the plaintilf 


could not declare againſt him, 


Upon ſhewing cauſe, it was ſaid for the plaintiff, that the 
intitling his declaration as he has done, of the term generally, is 
not erroneous, and therefore he has a right to intitle it in this 
manner; that the court pays great regard to legal fictions. The 
plaintiff died the firſt of December, judgment was entered the 
oth, and held good by relation. 2 Barnes 205. The defendant 


died the 13th of February, the judgment ſigned the 21ſt held 


good. 2 Barnes 208. and S8. P. 209. defendant died 20th af 


April, on the 21ſt of April application was made on an aſſidavit 


from Eſex (ſworn 19th of April) for leave to enter up judgment 


on an old warrant of attorney, a rule was made, and judgment 


was ſigned the 21ſt of April. 2 Barnes 212. That the defendant 


here having delayed, the plaintiff is not entitled to favour, and 
if he had done as he ought to have done, he would have been in 


court four terms ago. 


For the defendant it was ſaid, that they did not aſk this as a 
favour, but that the court would order the records to be made 
and. entered according to the truth of the facts in the proceed» 
avgs, and they have often done this.. 2 Barnes 271. That the 
plaintiff who is an outlawed perſon is no more entitled to be 


favoured than the defendant z the words in the titles of declara- 
| tions 
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tions are the words of the court, and they will ſee that they are 
true according to the act done in court. 1 Barnes 10. 


Curia — The defendant does not aſk this alteration to be made 
in the title of the plaintiff's declaration as a matter of favour, 
but of right; and if he has that right, we are bound ce debizo 
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juſlitiæ to make this rule abſolute. Can it be ſaid that the de- 


fendant has forfeited his right of pleading in abatement, or any 
dilatory, when four days are not pafſed fince he was in court, and 
before that time the plaintiff could not, by law, declare againſt 
him, and the deſendant may plead whatever plea he pleaſes; 
therefore the rule malt be made abſolute, and the title of the 
declaration, according to the truth, and fictions in law ſhall never 


do injuſtice, for in fictione juris femper eff equitas. 


EAST ER TERM, 
5 Geo, III. 1765. 


\ 
* 


Smyth ver/us Reynolds. C. B. 


1 for 150 caſks of butter. Upon Not guilty, there 
was a verdict for the plaintiff, ſubject to the opinion of the 
court upon this ſhort caſe : the plaintiff's ſhip lying in the river 
. Thames with the butter on board brought from Ireland, the de- 
fendant (a cuſtom-houſe officer) went on board, and before the 
| hatches were opened, or bulk broken, or any goods landed, or 
offered to ſale, ſeized the butter as contraband, The fingle queſ- 
tion was, Whether the ſeizure was lawful ? | 


Curia We are all of opinion that the ſeizure was unlawful, 
and that there is no right to ſeize, unleſs the goods be landed, or 
offered to ſale; the mere bringing the ſhip into port gives no 
right to ſeize; and this is our opinion grounded on the fat. 
18 Car. 2. c. 2. and 20 Car. 2. c. 7.; ſo there was judgment for 
the plaintiff per totam curiam. 


Vor. II. | | | 8 
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Bartlet vers Robins. C. - 


— CASE upon aſſumpſit. The defendant pleaded a tender of half. 
3 a · guinea which the plaintiff took out of court, and proceeded 
pleads a ten · for more. There was a verdict for the plaintiff, damages 11. 12; 
— and the judge certified under the fat. 43 Alis. cap. G. rhat the da» 
which is mages to be recovered in this action did not amount to 40 ſhillings, 
fourdagainſt but to 1 J. 1. and no more. And now Serjeant Burland moved 
dg esd. that the prothonotary might tax che plaintiff full coſts de incre- 
fies pon the mento; alledged that the judge ought not in this caſe to have 
43 Fliz. that certified, becauſe the defendant has pleaded a tender, which 
— being found falſe, he has by his own wrong pleading increaſed 
the coſts ; ſo on the other ſtatutes which ſay that the plaintiff 

h ſhall not recover coſts if the judge does not certify, yet where 
there is ſpecial pleading he is entitled to his coſts; and if a de- 

fendant remove n cauſe out of an inferior court, he is not en- 

titled to this certificate, becauſe it was his own fault to. remove 


the cauſe, and thereby put the plaintiff to greater expences, 


Chief Juſtice believe that in ſome caſes ſuch a rule has ob- 
tained, becauſe the defendant by his own fault has rebutted his 
right to coſts, by bringing another matter in queſtion, 


Clive Juſtice=In an action for words, © that the defendant 
ſtole a hen,” the defendant juſtified, there was a verdict for the 
plaintiff, and damages leſs than 40 5. The court of King's Bench 
refuſed to allow more coſts than damages. 


| Chief Juſtice—This action is clearly frivolous, and the plea of 
tender does not alter the caſe; ſo the rule for full coſts was de- 
nied, N 


Engliſh ver ſus Burnell and Iogham. C. B. 


de, TA EPLEVIN for taking plaintif's cattle : avowry that Burnell 
Ayow-y that IN yas ſeiſed in fee and in poſſeſſion of a certain ancient meſ- 


defendants ſuage, and that Ingham was tenant and occupier of another an- 


and occu - cient meſſuage, and that Burnel] as owner and occupier of the 
piers of cere meſſuage then in his poſſeſſion, and Ingham as owner and arcupicr 
—. of the meſſuage then in his poſſeſſion, and all other occupiers of 


preſcribe for the ſaid meſſuages have had time out of mind, and of rigkt ought 
common in to have common of paſture in the lacus in quo, & c. and avow ay 
the locus in took the cattle damage fraſant ; the plaintiff pleads in bar, and 


» d * * 2 „* 
— travetſes the right of common; and thereupon ifſue is joined, 
maze da- and a verdict was found for the deſendantss. g 
fant, this la ; „ 

a bad pre. . es IDE 


ſcription. 
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Serjeant Nærer for the plaintiff moved in arreſt of judgment, 
and odjected that the avowry is ill, the preſcription for right of 
common being confined to the occupiers of the meſſuages, who 
have but a mere temporary, and not a permanent intereſt there- 
in ; for that ſuch preſcriptions ought to be made by thaſe who 
have n permanent intereſt. 22 E. 4. 17. Tenant for life can- 
not preſcribe, and where there is no perpetuity there can be no 
preſcription. Bro. Preſcription, pl. 77. 6 Rep. 60. a. Cate- 
ward's caſe, the third reſolution. This is contrary to the nature 
and quality of common, for every common may be either ſuſ- 
pended or extinguiſhed, but ſuch common as this ſhall be jo in- 
cident to the perſon (the occupier) that no certain petſon can 
extinguiſh it; but as ſoon as he who releaſes it, c. removes, the 
new occupier ſhall have it. Gateward's caſe, 6 Rep. 60. a. the 
fourth reſolution. Hunt v. Beaucham, in Eefter term 33 Ges. 2. 


B. R. treſpaſs; plea, that every inhabitant of the pariſh reſiding | 


and dwelling in the pariſh, and being an occupier of an ancient 
meſſuage, had a right of common, c. this was determined by 
Gate ward 's caſe to be a bad preſcription. Aye v. Fawtner, 
Cro. Alix. 445. replevin ; the defendant avows for damage feaſant z 
the plaintiff juſtifies, for that he had a cloſe adjoining to the de- 
fendant's cloſe, and that the defendant and all the occupiers of the 
faid cloſe from time whereof, &c. had uſed to repair the fences, 
and for not ſufficiently repairing, the beaſts entered, Je. Iſſue 
was taken upon the preſcription, and found for the ayowant, and 
in arreſt of judgment it was held, that the preſcription, that every 
accupier, &c. was too general. Indeed it is ſaid in that cafe, that 
it was aided by the ſtatute of jeofails, but in ſubſequent deter- 
minations that rule is not allowed. Crouther v. Oldfield, 1 Salk. 
364. That a title defeCtively ſet forth, may be cured by a vere 
dict; but a bad title ſet forth never can be cured. A preſeription 
that the poſſeſſors ought to repair fences, was held bad, and judg- 
ment ,arreſted after verdict, 2 Roll Rep. 288. Palmer 331. 


8. C. Cre. Fac. 665. 8. C. Weekly v. Wildman, 1 Ld. Raym. 


405. He obſerved the particular manner of joining the two 
defendants in one avowry, that though it might be good as to 
one of them, (Burnell,) who is ſeiſed in fee, yet it cannot be 


od as to the other, and a plea cannot be good in part, and bad 


in part. 1 Sera. 50g. 1 Saund. 28. 2 Cre. 27. 
Bro. Preſcription, pl. 76. in treſpaſs ; the inhabitants preſcribe 


for common, & c. Per totam curiam— Tenants at will cannot pre- 


ſcribe in jure proprio, ſed in jure domini ſui ; but the defendant c. Jac. 


may ſay, that the uſage of the vill of D. hath been from time 1532 _ 
e land 2 Show. 19 5. 


whereof, c. that the inhabitants have had a way over th 
of the plaintiff to the church, Q. or that they have been quit of 
tall to the mill, &. Tenants at will cannot preſcribe in a thing 
which endureth in perpetuum, &c. but in the uſage and cuſtom 
* * vill; ſo nota de diverſitie, See alſo Bro. Preſcription, 
P « 2 6 N 4 0 


3 8 2 : Burland 
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6 Vent. 187, 


J Salk. 335. 
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Burland Serjeant contra In this avowry, one of the defend- 


ants avows as owner and occupier of a tenement, and the other as 
occupier ; the iſſues are found for the defendants ; the plaintiff did 
not take advantage by demurring, as he might have done, there- 


fore he is not entitled to favour. Admitting the argument on 


the other ſide, we have ſufficiently ſet forth a title in the avow- 
ants; where the plaintiff complains of an injury done to his ſoil, 
there the defendant, in his juſtification, muſt preſcribe in a gue 
os becauſe the plaintiff complains of an injury done to his ſoil, 
but in zreſpa/s for taking goods, it is ſufficient for the defendant 


to ſay, that he was poſſeſſed of the locus ip quo, and the goods were 


damage feafant : ſo for taking cattle, a juſtification that the de- 
fendant was poſſeſſed of a cloſe and entitled to common, and took 
the cattle damage feaſant is good, and there is no difference be- 
tween replevin and treſpaſs for taking cattle only; for replevin is 
only an action for taking the cattle. In eaſements, Cc. it is 
Caffcient to declare upon the poſſeſſion. If an avowry ſhews the 
kecus in quo belongs to the plaintiff, it muſt ſet forth a que eflate, 
otherwiſe it need not; and though an avowry is informal, it is 
cured by verdict; our title is only defective in the ſetting it 
forth, and fo is cured, as in Cro. Eliz. 445, N . 


Hewitt Serjeant of the ſame fide with the defendant There 
are two queſtions; 1. Whether the avowry be good? 2. Whether 
it be aided by the ſtatute after verdict? Here the injury com- 
plained of, is only for taking the plaintiff's cattle, no right to the 
cloſe is ſet forth ; againſt a wrong doer it is ſufficient to ſet forth 
a poſſeſſion, as in the caſe of a way, common, & c.; ſo in all decla- 
rations, and ap avowry is in the nature of a declaration. 2 Ld. 


© Raym. 923. In actions againſt wrong-doers, it is enough to 


ſhew poſſeſſion. 


Ld, Ch. J. Have you any caſe to ſhew that an avowry is con- 
ſidered as a declaration? Do you argue only on principle? | 


Hewitt Serjeant Only on principle. Diſtreſs is the firſt pro- 
ceſs in this replevin, and the avowry is the declaration. 11 od, 
219. Harrington v. Buſh, flat. 32 H. 8. c. 30. Here the true 
piſt of the action has been tried, and it appears the plaintiff has 
= a wrong-doer. Brown v. Bookill, Skin, 115. 213. The 
reaſon there given is, that it muſt be ſuppoſed the judge at the 
trial made him ſhew his title. 1 Saund. 216, 19. By pleading 
over, the plaintiff here has waived the objeCtion. In Gateward's 
caſe, the title was ſuch as he could not have as an inhabitant, but 
might as an occupier. Freeman v. Jugg, B. R. replevin, 
for taking a horſe; the defendant avowed that he was poſe/ed of 
the locus in quo, and took the horſe damage feaſant ; plea in bar, 
iſſue joined, and trial had, In arreſt of judgment, it was ob- 
jected, that the defendant in his avowry ought to have ſhewn 
the owner of the fee; but the court held the avowry was cured 


þy the plaintiff's pleading over. 
5 | | Nareg 
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Nares Serjeant in reply-It ſeems to be admitted by the laſt 
caſe cited by my brother, that poſſeſſion is not ſufficient in an 
ayowry. I admit that in treſpaſs for taking cattle paſeſſon is a 
good plea, but in replevin it is otherwiſe, for there the avowant 
muſt ſhew a title in fee, or derive his title from him who has 
the fee, to entitle him to have a return of the cattle; and the 
Hat. 11 Geo, 2. c. 19. was made to excuſe the avowant from 
ſhewing his title in an avowry for a diſtreſs for rent. 2 Stra. 
847. though in the caſe of eaſements you may declare upon the 
poſſeſſion, yet you mult prove a preſcriptive right at the trial. 
After a trial, the court will only preſume every thing was proved 
to make good the title pleaded, but not to make a good title. 


Chief Juſtice — Is there any caſe to ſhew that poſſeſſion is ſuf- 
ficient in an avowry ? The court took time to conſider till the 
latter end of the term, when the Lord Chief Juſtice delivered 
the opinion of the court. 


Lord Chief Juſtice—lIt is objected that the right of common 


is laid in the occupiers only. The defendant's counſel did not 


pretend it would be good where it is neceſſary to ſet forth a 


title; for it is now ſettled law, and the reaſon in Gateward's 


_ caſe is convincing. The anſwer given is, that in treſpaſt there 


is no occaſion to ſet forth a title againſt a ſtranger, but the de- 
fendant's counſel produced no caſe to ſhew that replevin is ſimi- 


lar to treſpaſs, s 


In replevin the avowant muſt juſtify, and ſhew by what autho- 
rity he diſtrains; the power of diſtreſs is an extraordinary power, 


and almoſt the only cafe wherein a party is his own carver. 


There are many caſes directly in point, Yelv. 148. there is a 
great difference between replevin and treſpaſs, becauſe the avow- 
ant being to have a return of the cattle muſt ſhew a title in 
omnibus; otherwiſe in treſpaſe, in which the defendant need 
only plead an excuſe. 2 Lutw. 1231. the avowant muſt alledge 
what eſtate he is ſeiſed of, therefore this avowry is bad; the 
queſtion is, whether the verdict will cure it? the diſtinction is 
between a title defectively ſet forth, and a deſectiue title: where a 
title is d eſectiue, the ſtatutes of jeofails do not extend to it, and 
the jury cannot examine into what was not ſet forth; the ſta- 
tutes therefore cannot aid it, and per totam curiam— The judg- 
ment mult be arreſted. | 
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Johnſon verſur Kennion. C. B. 


Bill of ex- ACTION upon the cafe upon a bill of exchange brought by 
ina ion © Jobnſon the indorfee againft Kennion the drawer thereo 
by the in- Payable to Benſon, or his order, who indorſed it to plaintiff in 
dorſceagaint order to get it difcounted ; plaintiff delivered the bill to Baidwyn, 
en who advanced the whole money; Benfon paid 232. to the plain- 
indorlor has tiff, then 2 re- delivered the bill to the plaintiff, hq re- 
8 of paid him the reſidue. There was a verdict for the whole 1000. 
to che in. in the bill Upon ſhewing cauſe why there ſhould not be a new 
dorſee, he trial, the plaintiff the indorſee having been paid part of the ſum 
may recover in the bil! Wn Een on; 251g? | 

the Whole * 5 | ' 

fam in the | 3 
bill againſt Chief Juſtice—Confider the nature of theſe contracts; they 
the drawer. are negotiable bills paſſiag through the hands of divers perſons; 
and though there are many indorfements on the bill, yet there is 
but one ſecurity for one ſum of money, and he who has the 
poſſeſſion of the bill may bring his action; where there are 
many indorſors, the indorſees have a right of action in ſuc- 
ccſhon z, but there is but one right of action under the bill 
againſt one perſon at one and the ſame time. The bill being in 
one indorſee's hand, the indorſor pays a part, and the objection 
ie, that this ought to be conſidered as a payment for the drawer; 
but I think toto cælo it is otherwiſe, becauſe the indorſor is' no 
fervant, nor is agent to the drawer. Suppoſe Benſon had paid 
the whole 1000 J. to Johnſon, and Benſon's name had not been 
{truck out, and an action had been brought in Johnſon's name 
againſt the drawer, will you ſay the action will not lie ? - Sup» 
poſe after a recovery againſt Kenmon he had run away, could 
Henſon have had a right to come againſt Johnſen before any fatiſ- 
faction? the bill is a ſecurity for every indorſor as ce/izy que 
truft; I think it is a plain caſe that Jobn/on has a right to. recover 
the whole money, and when he receives it, he will have received 
232/. of Benſon's money; the defendant has no reaſon to com- 


plain. 


m—_— J. of the ſame opinion. You cannot ſplit the bill 
ſo as to ſubject the party to different actions. ä | 


Gould J.—The thing is very clear, when the defendant has 
paid the 1000 J. there is an eud of the contract. Where the 
drawer of the bill has paid part, you may indorſe it over for the 
relidue ; otherwiſe not, becauſe it would ſubject him to variety 
of actions. A new trial was denied. k 
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Doe, on the Demiſe of Neale, verſus Roe. C. B. 


N ejectment: Serjeant Zeph/on moved for jud t againſt 
I * caſual ejector — affidavit that a perſon — a 
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Proceſs. 
Service of at 


copy of the declaration to the wife of the tenant in poſſeſſion in = 


the ſhop, and would have read to her the notice to appear, but 
ſhe refuſed to hear it, or to receive the declaration, and ſaid 
ſhe would have»nothing to do with it, and turned out of the 
ſhop, and ſhut the door after her,, whereupon the declaration 
was left in the ſhop. 725 Mr 


Bathurſt and Gould Juſtices (only in court) thought this not 
quite ſufficient ſervice, as the notice ought to. have been read 
aloud in the ſhop, though no perſon was there; but as this was 
a hard caſe, they made a rule to ſhew. cauſe hy this ſhould not 


In a fow days afterwards the court made a like rule, on an 


aſſidavit that the tenant kept out of the way to prevent being 


ſerved, on the motion of Serjeant Hewite, 


| 
: 
4 
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Prohibit'on. 
A pilct is a 

mariner, but ? i 
* eannotſuein on board of her there and piloted her from thence to her mor- 


the Admi- 
ralty, if his 
work be 
within the 
body of a 
SOunty. * 


do not know who is the maſter, or is to pay them, ſo they pro- 


— 
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hd a. 


Roſs and Walker. C. B. 


| PILOT was ſent for to Graveſend, to come on board the 
A ſhip Oxford, being in Sea-Reach, who accordingly went 


ings at Deptford, and for his wages due to him upon that account 
has inſtituted a ſuit in the court of Admiralty ; and now it was 
moved for a prohibition upon a ſuggeſtion that both the contract 
and the work done were within the body of the county, aud an 
aſhdavit that Sea-Reach is within the body of the county. 


Againſt a prohibition it was ſaid that a pilot is a mariner, and 


2 prohibition ſhall not go to the Admiralty to ſtay a ſuit there, 


for mariners wages, though the contract was upon the land. 
1ſt, Becauſe it is more convenient for them to ſue there, becauſe 
they may all join. 2dly, According to their law, if the ſhip 
periſh, the pilot loſes his wages. 1 Vent. 146. 1 Salk. 31. 
1 Ld. Raym. 632. 1 Vent. 343. 2 Vent. 181, That if a con- 
tract be with ſailors on the land to enter on board and go an 
intended voyage, and they according enter on board, rig the 
ſhip, and do work and labour there in the river, though the 
voyage never proceeds, they may ſue in'the Admiralty for their 
wages, and a prohibition ſhall not go, notwithſtanding both the 
contract and the labour was done within the body of the county. 
2 Ld. Raym. 1044, 5. Wells v. Oſman. 6 Mod. 238. 8. C 
In 2 Stran. 858. the maſter cannot ſue in the Admiralty for his 
wages, but all the mariners may. In 1 d. Raym. 632. the 
ſame diſtinCtion is taken, and it is out of compaſſion to theſe 
poor men that they may all join in the court of Admiralty ; they 


ceed againſt the ſhip. That there is no doubt but a pilot is a 


mariner: the maſter covenants with the owners to find a pilot, 


and they to pay him. Molloy, cap. 9. /. 2. Malyn's Lex Mer- 
cat. 104. ſpeaks of a pilot's being a mariner, a ſurgeon — 
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the voyage is a mariner. Suppoſe an Indiaman in diſtreſs in the 
river, and 40 mariners are neceſſary to be had from the land, 
muſt theſe poor men be obliged to bring ſeveral ſuits at common 
law? it would be very hard. | 


For a prohibition it was ſaid, that as it was now clear on all 
hands that both the contract and the labour were within the 
body of the county, the Admiralty had no juriſdiction in this 
caſe, yet that it muſt be admitted, that if the contract be at land 
for an intended voyage, and the mariners go on board, rig the 
ſhip, Sc. though the voyage never proceeds, the Admiralty 
ſhall have juriſdiction; but where both the contract and the 
whole voyage or work is within the body of the county, as it is 
in the preſent caſe with reſpect to the pilot, the Admiralty has 
no juriſdiction. Litt, Rep. 166. Aſbton's caſe. 2 Brownl.S. C. 


265. 


Heb. 213. 4 inſt. 136, &c. Godbolt 261. and the caſes in 2 Ld, _ 


Raym. 1044, 5. 6 Med. 238. cited on the other fide, were re- 
lied on for a prohibition, S. C. 12 Med. 405. 


Curia—We are much inclined to fayour the pilot (who is a 
moſt neceſſary mariner) if we could do it without breaking 


through the rules of law, becauſe it would be for the benefit of 


trade, and ſave great expence to theſe poor men; it is eſta- 
bliſhed that every officer and common man who aſſiſts in navi- 
gating the ſhip, (except the maſter,) evea the ſurgeon, is a ma- 
riner, and may ſue for wages in the court of Admiralty ; for the 
ſurgeon preſerves thoſe who preſerve the ſhip, and whether he 
is to be paid a groſs ſum, or ſo much per month, it is the ſame 
thing. Though both the contract, and work done on board, in 
the caſe of Wells and Oſman, 6 Mad. 238. were within the land; 
yet that caſe was very rightly determined, becauſe the contract 
was to manage the ſhip for an intended voyage, which did not 
proceed on account of ſome diſagreement among the owners ; 
the mariners were in no fault; and the true rea ſon why ſeamen 
may ſue for their wages in the Admiralty, though the contract 
be at land, is, that Zhere the ſhip itſelf is made liable to them; 
and beſides, there they may all join in the ſuit, neither of which 
may be at the, common law, and yet much for the caſe of poor 
ſeamen ; 6th Modern has reported this caſe very fully, and he is 
the beſt reporter who reports fully. 


But there is no inſtance to be found ® where the contrad was 
at land, and to do the work on board, within the body of ſome 
county; that the common law courts have ever permitted the 
Admiralty to have juriſdiction; and that is this caſe, the con- 
tract with this pilot was made at land, and to do work within 
the body of the county, and not at ſea, or upon a voyage; and 
though it is (and muſt be) laid in the libel that they were both 
on the high ſeas, yet we muſt now take the ſuggeſtion to be 
true, that both the contract and the work were at land. A pro- 
hibition was granted per totam curiam, Serjeant Nares for the 
plaintiff, Serjeant Hewitt for the defendant, | 
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Totterdell and Harris, Maſters of the Taylors“ 
Company at Bath, ver/us Glazby. C. B. 


— ha A ETION of debt for a penalty upon a by-law. The decla- 
ol = ration ſets out that the city of Bath is a corporation, and 
foreigners ſtates the charter and power to make by-laws; that there has 
e been a guild and company of taylors, free of the city, and two 
es — maſters for the government thereof, and a cuſtom, time out of 
don, anda mind, in that city, that no perſon whatever ſhall exerciſe the 
SR trade of a taylor within that city, unleſs he be free of the faid 
exftom, trade and city; and that a by-law has been made by the mayor, 
gives a pe- aldermen, and commons of the city of Bath, for the better pre- 
patty to 3"y ſerving the ſaid cuſtom, which gives a penalty of -3 x. 4 d. per 
poration, it day againft any one exerciſing the trade not being free thereof, 
i» bad. to be levied by diſtreſs, or recovered by action of debt, by the 
— log. maſters of the ſaid company for the time being, for the uſe of 
don to the the poor of the company of taylors (ſetting forth the by-law 
Chamber- exactly) ; that the defendant not being a * of the faid 
— * 63. trade or city, exerciſed the trade of a taylor there; whereby an 
Hollings v. action accrued to the plaintiff to have and demand, c.; upon 
Hungerford. il debet there was a verdict for the defendant; and now it/ was 
—— my moved that a new trial might be had for miſdirection by the 


B. R. Mich. judge, and for not receiving evidence which ought to have been 


22 Geo. 2. received. | 
2 Ld. Raym. 158 
1129. 


Salk. 203. Without entering into the queſtion, whether the jadge had 
6 Med. 21. miſdirected the jury, or had refuſed evidence which he ought to 
have received, it was objected, that, upon the face of the re- 

cord, the by-law is a bad one; and if the plaintiff had a verdict, 

he could not have judgment, therefore it would be abfurd and 

nugatory to ſend this matter to be tried again. The objection 

is, that theſe taylors are not the corporation of Bath, and there- 

fore the by-law is ill in giving the action to the maſters of the 

taylors' company for the time being, who are ſtrangers to the 
corporation of Bath ; the by-law ought to have given the aCtion 

to the corporation of Bath ; for to give it to any body elſe, is 

like aſſigning a choſe in aden, which the policy of the law will 

not endure. Co. Lit. 214. a. Bodwick and Fennell, Mich. 

22 Geo. 2. B. R. Ellington v. Cheney, 9 Ges. 2. upon this ob- 

jection, a new trial was denied by the court. | 
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Fox verſus Smith. C. B. 


22 upon à bond to perform an award. The defendant pe upon 
prays cyer of the condition, which is, that if the defendant an arbitla- 
ſhal perform the award of John Thomſon (and two other arbitra- p N 
tors named therein) choſen between the parties to determine of uad. 1 
and, concerning all and all manner of cauſes, actions, ſuits, Replication 
troubles, debts, claims, and demands whatſoever, Wc, depend- — 
ing between the ſaid parties at any time before the date of the 161. = OY 
ſard bond, ſo as the ſaid award, &sc. of the ſaid arbitrators be and coſts, 
made in writing, &c. on or before ſuch a day, then, &c.; which — 4 
being read and heard, the defendant pleads that the arbitrators ſigaed for 
made no award between the parties, according to the form and 20n-pay- 
effect of that condition; and this he is ready to verify ; where- 77" — 0 
fore, &fc. : the plaintiff replies, that the arbitrators before the day only, good. 
in the condition for that purpoſe ſpecified, to wit, on ſuch a day e fn 
made a certain award in writing under their hands, &c. of and 6 Ge. 3. 
concerning the premiſes in the ſaid condition above ſpecified, Addiſon v. 
and by their award ordered and awarded that the defendant ,. F. 
ſhould pay to the plaintiff 16/. 105., and all ſuch coſts, charges, 

and expences as the plaintiff had been put unto in a certain cauſe 

then depending between the parties, at a certain day then to 

come, and that thereupon they thould give each other general 

releaſes ; and then the plaintiff aſſigns a breach in the non-pay- 

ment of the ſaid 167, 105.3 upon which replication the defend- 

ant demurred in law. And the counſel for the defendant took 

ſeveral exceptions; zſt, that no certain coſts, charges, and ex- 

pences are ſet down and averred ; 2dly, that the award doth not 

mention any cauſe between the parties depending in any certain 

court, and it might be in an inferior court, &c.; and gdly, that 1, 413. 
there is nothing awarded to the defendant but a releaſe, and that and Not and 
is not to be made until all the reſt be performed ; and although — me 
the award is good for the 16k 105., which is certain, yet the 1 Slug. -,. 
coſts, charges, and expences of the ſuit are totally uncertain and f 
void, and the award in that part can never be performed, and fo 

the releaſe to the deſendant can never be made, for it is to be 


made thereupon. | 5 
| : | r 
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3 Tut. 524 It was anſwered by the counſel for the plaintiff, that the 
oh breach is well aſſigned in the replication for non payment of the 
ood.” 16 J. 10. only; and in that part the award is good and certain, 
whether it be void or not as to the coſts and charges is not ma- 
terial, for an award may be good in part and bad in part, and the 
breach is aſſigned in the non-performance of that part which is 


good. 


Ld. Ch. Juſt.— If the award be good in that part, whereof the 
breach is aſſigned, (the defendant having admitted the breach 
by his demurrer,) the plaintiff muſt have judgment. The firſt 

| objeQion goes too far; a benign conſtruction of awards hath taken 
place in modern times, though formerly courts of juſtice looked 
nicely and critically into them. We will intend, that by coſts, 
charges, and expences, are meant ſuch coſts, &'c. as courts take 
notice of by their officer, It might be ſaid, that all coſts between 
the attorney and client are meant thereby, but we will take the 
words of the arbitrators to mean the ſame as if they had been the 

words of the court. The ſecond objection is, that it does not 
appear in what court the cauſe was, and it might be in an infe- 
rior court, where there may be no proper officer to tax the coſts 
ſo as to aſcertain them to this court ; but we will preſume the 
cauſe was in a ſuperior court, and the rather, becauſe the de- 
fendant might have ſhewn by pleading, that the cauſe was in an 
inferior court. As to the third objection, a recovery in this ac- 
tion will be a bar to any future action brought on this bond for 
the non-payment of the coſts, Wc. after they are aſcertained. 
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Clive J.—I am of the ſame opinion. 


Bathurſt J.— There is no doubt but an award may be good in 
part, though bad in part; and if the plaintiff in his replication 
ſets out the award, and aſſigns a breach in the non- performance 
of that part which is good, and the defendant demurs, the plain- 
tiff mult have judgment, for the whole penalty of the arbitration- 
bond is forfeited by ſuch non-performance. In this caſe the 
plaintiff might have applied to the court to have his coſts taxed 
and ſettled, and then. he might have extended the breach to the 
non-payment thereof alſo; but if he has judgment now, he can 
never have thoſe colts, becauſe a recovery in this action will be a 
bar to any future action upon the ſame bond. And I am of 
opinion the breach is well aſſigned, and the plaintiff ought to 
have judgment. 


Gould J.—lI have a little doubt whether the plaintiff ought not 
to have got his coſts taxed before the day appointed by the award 
for the payment thereof, and of the 16 /. 10%, and before he 

could bring this action; for the defendant is not to have a releaſe 
until he pays both the debt and coſts according to the _ 
. 3 An 
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And therefore I am inclined to think the breach is not well 
aſſigned; and if the plaintiff be not barred of any future aQion 
for the coſts, he cannot be entitled to judgment. | 


Ld. Ch. Juſt.— My brother Gœuld's objection is, that the 
breach is not well aſſigned ; but if it is well aſſigned, the plaintiff 


26g 


muſt have judgment for the whole penalty of the bond, and 


when he has once recovered the whole penalty, he certainly can 
never have another action upon the ſame bond to recover the 
penalty twice over that would be unjuſt, and therefore it is moſt 
clear, a recovery in this action will be an eternal bar to any fu- 
ture action on the ſame bond. Surely it is not neceſſary to aſſign 
breaches of every matter in an award; the breach of any one, is 
a forfeiture of the penalty of the bond. Whether the coſts be 
taxed or not, paid or not, I think the breach in non payment of 
the 16 J. 105. is well aſſigned, and being confeſſed by the de- 
murrer, the plaintiff muſt have judgment. (Gould Juſtice at laſt 
not diſagreeing,) judgment was given for the plaintiff, 


Catherine How, Widow, ver/us Edward Strode, 
C. B. 


BR FFLEVIN for taking the cattle of the plaintiff in a certain 
: place called Banbury's Furlong, otherwiſe Moolſbroob in the 
county of Somerſet. The defendant avows and ſays, that the 
place in which, &c. is called Banbury's Furlong, and contains five 
| acres and an half, which place is, and at the time when, Cc. was 
the ſoil and freehold of the defendant ; and becauſe the cattle at 
the time when, Cc. were in the ſaid place in which, Cc. depaſ- 
turing on the graſs there then growing, and doing damage to the 
plaintiff, he well avows the taking of the ſaid cattle damage fra- 
ſant, &c. the plaintiff pleads in bar to the ſaid avowry, and ſays, 
that the place in which, Fc. is and at the time when, Ce. was 
parcel of Eaftfield in the pariſh of Butleigh in the ſaid county; and 
that long before the time when, &c. ſhe was and (till is ſeiſed in 
her demeſne, as of fee, of ten acres of land, with the appurte- 
nances, in the pariſh of Butleigh ; and thay ſhe and all thoſe 
whoſe eſtate ſhe hath, &c. from time whereof, Sc. have had and 
uſed, and have been accuſtomed to have and uſe, and ſtill of right 
ought to have and uſe common of paſture in Eaſſield, whereof, 
c. (her and their own lands in the ſame field excepted,) for all 
her and their commonable cattle levant and couchant on the ſaid 
ten acres of land, every year when the ſame field hath been ſown 
with any kind of corn or grain, from the time that the corn or 
grain in that year, growing therein, hath been cut down and 


carried away, until the ſame field, or ſome part thereof, hath been 5. 


re-ſown with ſome kind of corn or grain, as to the ſaid ten acres 
of land, belonging and appertaining ; and further the ay 
. . 7 27s, 


Replevin, 


A that 
defendent 
took the 
cattle da- 
mage fea · 
fant. 


Plea in bar 
the place in 
which, &c, 
is part of 
Eaftfield, 
that plainti 
is ſeiſed of 
ten acres of 
Ind in B. 
and claims 


ſame is ſown 
with corn, 
and it is cut 
and carried 
away until je 
reſown j 
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and at a pro- 
per time put 
in her cattle. 


Replication 
to the plea 
in bar, that 
thereare in 
B. two 
ficlds, Fat 
and Welt- 
field, 


and that 
the owners 
thereof in- 
tercommon 
while they 
lay not in- 
cloſed 


for a certain 


time. 
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ſays, that in the year of our Lord 1764 the ſaid Zaftfield was 
ſown with corn, and that before the time when, c. all the corn 
in that year growing, had been cut down and carried away, 
wherefore the plaintiff before the time when, Cc. the ſame field, 
or any part, thereof, then or at the time when, c. not being re- 
ſown with any kind of corn or grain, put her ſaid cattle into the 
ſaid piece of land called Bantury's Furlong, being part of the ſaid 
Kaſtfield, to feed on the graſs there, and to take her common 
there. And the cattle remained there until the defendant of his 
own wrong took them, c., wherefore ſhe prays judgment and her 
damages, Cc. The defendant replies to the plea in bar, and 
ſays, that in the ſaid pariſh of Butleigb there are, and from time 
immemorial have been two common fields, one called Eaſtfield. 
and the other Weſtfie/d, and the Eaßſield is the fame Eaftfield in 
the plea in bar mentioned whereof, &c. ; in which common fields 
the lands of divers perſons for the time being now do lie, and 
from time immemorial have laid diſperſedly and in ſeveral par- 
cels, and that al: and, every perſon and perſons, ſeiſed in fee of 
any lands lying in the ſaid common fields reſpectively, and un- 
incloſed from the reſt of ſuch common fields reſpectively where- 
in ſuch lands have laid, or do lie, from time whereof, Cc. have 
had and been uſed- and accuſtomed to have for him, her, and 
themſelves, his, her, and their farmers and tenants, occupiers of 


ſuch lands reſpectively, ſo lying in ſuch common fields, and un- 


incloſed from the reſt of ſuch common fields reſpectively, com- 

mon of paſture for his, her, or their commonable cattle levant 
and couchant in and upon ſuch his, her, or their reſpective lands, 
in the ſaid reſpective common fields, in which his, her, or their 
ſaid lands fo reſpectively lie as aforeſaid, in and throughout all 
the unincloſed parts of the ſaid common fields reſpectively, (his, 
her, or their own lands in ſuch common fields reſpectively ex- 
cepted,) in manner following, (to wit,) in every year, when the 
ſaid common fields reſpectively, wherein his, her, or their faid 
lands in ſuch common fields reſpeQively lie, have been ſown 
with any kind of corn or grain, then in every ſuch year, from the 
time that the corn and grain, growing in ſuch year, in ſuch re- 
ſpective common field, hath been cut down and carried away; 


until ſuch common field, or ſome part thereof, hath been re- 


A cuſtom to 


incloſe, 


ſown with ſome kind of corn or grain, in reſpect of ſuch his, 
her, or their reſpeQive lands: And the defendant further ſays, 
that the ſaid lands of the plaintiff mentioned in her plea in bar 
do now lie; and from time whereof, &c. have laid in Eaftfield, 
and unincloſed from the reft of the unineloſed lands in Zaftfield: 
And the defendant further ſays, that within the faid pariſh -of 
Butleigh there now is, and from time whereof, Cc. there hath 
been an ancient cuſtom there uſed and approved of, (that is to 
Jay,) that every perſon 1 having any lands in the ſaid 
common fields, or either of them for the time being, and being 


willing to incloſe the ſame, or any part thereof, from the reſt of 


ſuch common fields reſpectiyely, have reſpeRively from time to 
| : time 
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timeincloſed, and have been uſed and accuſtomed to incloſe, and 
gf right ought to have incloſed, and ſtill of right ought to incloſe 
ſuch his, her, or their reſpective lands in ſuch reſpective common 
fields, or any part thereof, from the reſt of ſuch reſpective com- 
mon fields, and in ſuch caſe, during all the time aforeſaid, from 
the time of ſuch reſpective incloſures, have had and held, and 
have uſed and been accuſtomed to have and hold, and of right ud that 
ought to have had and held, and ſtill of right ought to have aud ——_— 
hold ſuch his, her, or their reſpective lands ſo incloſed as afore- from com- 
ſaid, free and diſcharged from any common of paſture of any other mon of any 
perſon whatſoever therein; and that in ſuch caſe by the cuſtom — 
aforeſaid, every perſon and perſons ſo incloſing as aforeſaid, hath perſon fo in- 
and have during all the time aforeſaid, thereby from the time of closing 
ſuch reſpective incloſures freed and diſcharged, and have been ery wg 
uſed and accultamed to free and diſcharge, and of right to have charges 21 
freed and diſcharged, and ftillof right ought to free and diſcharge, che unin- 
all the reſt of the unincloſed lands in the ſaid common fields, or © — 
either of them, iu which he, ſhe, or they were entitled to com- in reſpet to 
mon as aforeſaid, from all and all manner of common of paſture, ſuch laad 
in reſpect of ſuch lands ſo by him, her, or them incloſed as afore- ORAL 
ſaid ; And the ſaid defendant further ſays, that he long before Thc he in- 
the ſaid time of the ſaid taking, &c. to wit, on the 11t day of. cloſed the 
OFober in the year of our Lord 1761, was ſeiſed in his demeſne —_— 
as of fee, of and in the ſaid place in which, c. lying in and par- to wich be 
cel of Eaftfield, and unincloſed from the reſt of the ſaid field; bad a righe 
and that the ſaid defendant, and all thoſe whoſe eftate he then 9 
had in the ſaid place in which, c. for the time being, from time 
whereof, c. had then had, and had been uſed and accuſtomed 
to have, and of right ought to have had for himſelf and-them- 
ſelves, - his and their farmers and tenants, occupiers of the ſaid 
place in which, &c. common of paſlure for all his and their com- 
monable cattle levant and couchant in and upon the ſaid place in 
which, c. in and throughout the then unincloſed parts of Zoff- 
feld, (his and their own lands in ſucli common field excepted,) in 
manner following, (that is to ſay,) in every year when the ſaid 
Eaftfield hath been ſown with any kind of corn or grain, then in 
every ſuch year from the time the coru and grain growing 
in ſuch reſpective year in ſuch common field called the £2 
hath been cut down and carried away until the ſame field, or 
ſome part thereof, bath been re-ſown with ſome kind of corn or 
grain, in reſpect of the ſaid place in which, , and being ſo 

iſed thereof, he the defendant afterwards and before the time 
when, &c, to wit, on the ſame day and year laſt aforeſaid, at 
the pariſh aforeſaid; did incloſc, the ſaid place in which, &. 
from the reſt of the ſaid field called Za/field, according to, and 
by force of the ſaid cuſtom, and hath and continued ever 
ſince, and ſtill keeps and continues the {awe fo incloſed from 


the reſt of the ſame common eld, re r mr: 
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| whereby all by force of the ſaid cuſtom, all common of paſture of every per» 

— ;, fon whatſoever, in reſpect or right of any land lying in the EH 
were frees Field, and all right of common of paſture of the ſaid defendant, 
fromhis faid in all and every the then unincloſed lands in the ſaid field in right 
right of of the ſaid place in which, c. from thence wholly ceafed and 

comms was determined, and of right ought to have ceaſed and be deter- 
mined, and (till of right ought to ceaſe and be determined and 
and that the the ſaid defendant from the time of the ſaid incloſure hitherto 
— pen ought to have had and held, and of right ought to have had and 
' be free from held, and ſtill of right ought to have and hold the faid place in 
iþ common of which, c. freed and diſcharge from any common of paſture of 
i ; — any other perſon whatſoever: And the ſaid defendant further 
| PI fays, that the ſaid cattle, long after ſuch incloſure was fo made 
[: | as aforeſaid, and during the time that the ſaid place in which, 
"Ee | Sc. ſo was and continued fo incloſed from the reſt of the ſaid 
13 | common field called the Eaftfield as aforeſaid, to wit, at the faid 
time when, Cc. were of the ſaid plaintiff's own wrong in the 
ſaid place in which, Cc. feeding and depaſturing on the grafs 
"n there then growing, and doing damage there to the defendant, 
8; in manner and form as he hath above in his avowry alledged; 
1 and this he is ready to verify: Wherefore he prays judgment 
i and a return of the ſaid cattle, together with his damages, coſts 
EF and charges, &c. according to the form of the ſtatute in ſuch 
i Plaintiff re- cafe made and provided, to be adjudged to him, &c. The plain- 

"ns 3 tiff rejoins and ſays, that ſhe having ſuch right of common in the 
in : Eaſtfield whereof, &c. as in her plea in bar is ſet forth, ſhe at 


| the cattle 

ö rlldefendant the ſaid time and in ſuch manner as in her plea in that behalf 
| 
} 


OW. mentioned, put her cattle into the ſaid piece of land called Ban- 
wrong, "bury's Furlong, being part of the ſaid Eaſtfieid, to feed on the 
graſs there growing, and to take her ſaid common there, and 
'the ſame cattle remained there for the cauſe aforeſaid, until the 
defendant at the time when, Qc. of his own wrong took her ſaid 
' cattle and unjuſtly detained them, againſt ſureties and pledges in 
15 manner and form as the ſaid plaintiff hath in her plea in bar ia 
b 8 1 that behalf alledged; without this, that within the pariſh of But- 
3% to incloſe, eig h, there now is and from time whereof, &&c. there hath been 
| Ac. an ancient cuſtom there uſed and approved of, that every perſon 
j or perſons having any lands in the ſaid common. fields, or either 
| of them for the time being, and being willing to incloſe the ſame, 
BY or any part thereof, from the reſt of ſuch common fields reſpee- 
| tively, have reſpectively from time to time incloſed, and have 
. been uſed and accuſtomed to incloſe, and of right ought to have 
wg incloſed, and ſtill of right ought to incloſe ſuch his, her, or their 
-  reſpeQtive lands in ſuch reſpective common fields, or any part 

thereof, from the reſt of ſuch reſpective common fields, and in 
: ſuch caſe during all the time aforeſaid from the time of ſuch re- 
ſpecdive incloſures have had and held, and have uſed and been 

accuſtomed to have and hold, and of right ought to have 2 _ 

. 2 eld, 
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held, and ſtill of right ought to have and hold ſuch his, her, or 
their reſpective lands ſo incloſed as aforeſaid, free and diſcharged 
from any commen of paſture of any other 1 whatſoever 
herein; and that in ſuch caſe by the cuſtom aforeſaid, every per- 
ſon and perſons fo incloſing as aforeſaid, hath and have during 
all the time aforeſaid, thereby from the time of ſuch reſpective 
incloſures freed and diſcharged; and have been uſed and accuſ- 
tomed to free and diſcharge, and of tight öught to have freed 
and diſcharged, and ſtill of right ought to free and diſcharge, afl 
the reſt of the unincloſed lands in the ſaid common fielels, or 
either of them, in which he, ſhe, or they were entitled to common 
as aforeſaid, from all and all manner of common of paſture, in 
reſpect of ſuch lands ſo by him, her, or them incloſed as aforeſaid, 
as the ſaid defendant in his replication to the ſaid plea in bar of 
the plaintiff hath above alledged ; and this the plaintiff is ready 
to verify: wherefore, as befote, ſhe prays judgment and her 
damages by reaſon of the taking and unjuſtly detaining her ſaid 
cattle, to be adjudged to her, S. The defendant ſurtejoins, and 
as before ſays, that within the pariſh of Butltigh there now is, 
and from time whereof, Cc. there hath been an ancient cuſtom, 
Cc. (and ſo takes iſſue upon the traverſe,) as the ſaid defendant 
hath in his ſaid replication to the faid plea in bar of the ſaid 
plaintiff above alledged; and of this he puts himſelf upon the 
country, and the ſaid plaintiff doth ſo likewiſe : Therefore, Oc. 


This cauſe was tried at the laſt aſſizes for the county of Somer- 
/et, the iſſue lying upon the defendant to prove the cuſtom. It 
was reported by the judge, that the defendant produced five very 
old deeds, and ſeveral other deeds which proved the cuſſom to in- 
cloſe; he alſo called ſeven old witneſſes, three of the oldeſt proved 
the cuſtom to incloſe of their own knowledge for a great number 
of years, and that they had been told (when they were young) 
by very old perſons then living, that it was the cuſtom for the 
land-owners in theſe fields to incloſe, and ſaid that — thought 
any man might incloſe his land. As to the right of common 
whilſt the lands laid unincloſed, ſome of the witneſſes ſaid that 
ſuch owners of the unincloſed lands had a right vf common with- 
out ſtint ; but that after any of them had incloſed his land, ſuch perſon 
had no right of common at all in the ſaid fields, or either of them. 
Another witneſs ſaid, if a man incloſed all his lands in the fields, 
he loſt his right of common totally; but that if he left any bit, 
only an acre unincloſed, he uſed to enjoy his common in regard 
to that acre unincloſed, juſt as before, and uſed to put in any 
number: of cattle without ſtint. Several other old witneſſes ſwore 
to the ſame effect, and here the defendants reſted their caſe; 
whereupon the judge was of opinion that the defendant had not 


273 


The defend- 
ant ſurre- 
Joins, and 
take: iſſue 
on the tra- 
verſe. 


New trial for 
mildireQion 
of the judga 
upon the 
evidence 
given forthe 
defendant at 
the trials 


— 


proved the cuſtom, which he ſaid was entire, that ſeveral of the - 


witneſſes had proved that if a man incloſed 19 acres out of 20, it 
30 — for him in Wr the one acre not incloſed, 
01. II. I to 


274 


- — 3 _ 
g — —ů—— —ͤ— 
— N * - > — 
0 
"% R - 


 MicnatrMas Term, 6 Geo, III. 1765. 


to put on to the unincloſed lands as many cattle as he pleaſe! 
without flint, and as he had done before he incloſed the 19 acrey, 


and therefore the judge was pleaſed to tell the jury, that he 


thought the defendant had not proved the cuſtom entirely, and 
that if they believed the land incloſed in queſtion was diſcharged 
and freed from any perſon having a right of common thereon, 
they ſhould find for the defendant ; if not, that they ſhould find 
for the plaintiff; whereupon the jury gave a verdict for the plain- 

It was now moved for a new trial, for the miſdirection of the 
judge; 1ſt, for that the cuſtom to incloſe was fully and clearly 
proved ; and 2dly, that the right of common before incloſure 
made, was for cattle /evant and couchant upon each perſon's un- 
incloſed lands; and this matter is not at all in iſſue, but is ad- 
mitted on the pleadings by both ſides; the right of incloſure with 


its conſequence, viz. its being freed from any perſon's former 


right of common thereon, was the only matter in iſſue, the other 
was a legal conſequence, and not trayerſable, (to wit,) that the 
owner of ſuch incloſed land is barred of any future right to com- 
mon on the unincloſed land in theſe fields, and what ſome of the 


_ witneſſes ſaid of common without flint is nothing to the purpoſe, 


for there is no ſuch thing as common without ſtint belonging to 
land; common belonging to land can only be for cattle /evant 


and couchant thereon : that the cuſtom to incloſe was clearly 


roved, as appears. by the evidence before ſtated z and when the 
— is incloſed, it is freed and diſcharged from any perſon's 
former right of common thereon; and of this opinion was the 
whole court, and faid, iſt, that the parties agree by the plead» 
ings, that while the lands in theſe open fields are unincloſed, all 
have a right of common for cattle /evant and couchant ; 2dly, the 
cuſtom to incloſe, and that the land as ſoon as, and while in- 
cloſed, is free from common, is fully proved ; the 3d matter isa 
conſequence in law, and wanted no proof, viz. that as ſoon as 
any perſon has incloſed, he has excluded himſelf from any right 
of common on any of the uninclofed lands; and any judgment 
given upon this record cannot be a bar to any other party who 
may claim common in theſe fields vithout levancy and couch- 
ancy. Per totam curiam—The verdict muſt be ſet aſide for miſ- 


direction of the judge, and there mult be a ne trial. 


— 


MicHAELMAS Tzxu, 6 Geo, III. 1765. 


John Entick, Clerk, verſus Nathan Carrington and 
three others, Meſſengers in ordinary to the 


IN treſpaſs; the plaintiff declares that the defendants on the 

11th day of November in the year of our Lord 1762, at Ves. 
minſter in Middleſex, with force and arms broke and entered the 
dwelling-houſe of the plaintiff in the pariſh of &. Dunflan Step- 
ney, and continued there four hours without his conſent and 
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* breaking and 
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ouſe, &c, 


againſt his will, and all that time diſturbed him in the peaceable 
poſſeſſion thereof, and broke _ the doors to the rooms, the. 


locks, iron bars, &c. thereto affixed, and broke open the boxes, 


cheſts, drawers, c. of the plaintiff in his houſe, and broke the 


locks thereto! affixed, and ſearched and examined all the rooms, 


Sc. in his dwelling-houſe, and all the boxes, &c. ſo broke open, 
and read over, pryed into, and examined all the private papers, 
books, Cc. of the plaintiff there found, whereby the ſecret af- 


fairs, Cc. of the 7 became wrongfully diſcovered and made 
public; and too 


and carried away 100 printed charts, 100 


printed pamphlets, c. Oc. of the plaintiff there found, and other 


100 charts, c. Oc. took and carried away, to the damage of 


the plaintiff 2000 J. The defendants plead, 1ſt, Not guilty to 
the whole declaration, whereupon iſſue is joined. 2dly, As to Special juf- 


the breaking and entering the dwelling-houſe, and continuin 

four hours, and all that time diſturbing him in the poſſeſſion 
thereof, and breaking open the doors to the rooms, and breaking 
open the boxes, cheſts, drawers, &c. of the plaintiff in his houſe, 
and the fearching and examining all the rooms, ©. in his dwell- 


tification 
under a war- 
rant of the 
ſecretary of 
ſtate, 


ing-houſe, and all the boxes, &c. ſo broke open, and reading 


over, prying into, and examining the private papers, books, W'c. 
of the plaintiff there found, and taking and carrying away the 
goods and chattels in the declaration firſt mentioned there found, 
and alſo as to taking and carrying away the goods and chattels in 
the declaration laſt mentioned, the defendants ſay, the plaintiff 


ought not to have his action againſt them, becauſe they ſay, that 
before the ſuppoſed treſpaſs, on the 6th of November 1762, and 


before, until, and all the time of the ſuppoſed treſpaſs, the Earl 


of Halifax was, and yet is, one of the lords of the king's privy 


council, and one of his principal ſecretaries: of ſtate, and that 
the earl, before the treſpaſs on the 6th of November 1762, made 
his warrant under his hand and ſeal directed to the defendants, 
by which the earl did in the king's name authorize and require 
the defendants, taking a conſlable to their aſſiſtance, to make ſtrict 
and diligent ſearch for the plaintiff, mentioned in the ſaid war- 
rant to be the author, or one concerned in the writing of ſeveral 
weekly very ſeditious papers, intitled The Monitor, or Britiſh 
Freeholder, No. 357, 358, 360, 373, 376, 378, and 380; 
T2 Lond» 


ny 


_ en — re 
” 


awd ef 
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London, printed for J. Wilen and F. Fell in Paterngſter- Row, 
containing groſs aud ſcandalous reflections and inveCtives upon 
his majeſty's government, and upon both houſes of parliament, 
and. him the plaintiff having found, to ſeize and apprehend and 
bring together with his books and papers in ſate cuſtody, before 
the Farl of Halifax to be examined concerning the premiſes, and 
further dealt with according to law; in the due execution whexe- 
of. all mayors, ſheriffs, juſtices of the peace, conſtables, and 
all other. his majeſty's officers civil and military and loving 
ſubjects, whom it might concern, were to be aiding and aſſiſting 
to them the defendants, as there ſhould be occaſion: And the 
defendants further ſay, that afterwards and before the treſpaſs, 
on the ſame day and year, the warrant was delivered to them to 
be executed, and thereupon they on the ſame day and year in 
the declaration, in the day time about 11 o'clock, being the ſaid 
time when, Cc. by virtue and for the execution of the ſaid war- 
rant, entered the plaintiff's dwelling-houſe, the outer door thereof 
being then open, to ſearch ſor and ſeize the plaintiff and his 
books and papers in order to bring him and them before the Earl 
of Halifax, according to the warrant, and the defendants did 
then and there find the plaintiff, and ſeized and apprehended 
him, and did ſearch for his books and papers in his houſe, and 
did neceſſarily ſearch and examine the rooms therein, and alſo 
his boxes, cheſts, &c. there, in order to find and ſeize his books 
and papers, and to bring them along with the plaintiff before the 
ſaid earl, according to the warrant ; and upon the ſaid ſearch did 
then in the ſaid houſe find and ſeize the goods and chattels of 
the plaintiff in the declaration, and on the ſame day did carry the 
ſaid books and papers to a houſe at Wefminfter, where the ſaid 
earl then and long before tranſacted the buſineſs of his office, 
and delivered the ſame to Level Stanhope eſq. who then was, and 
et is an aſſiſtant to the earl in his office of ſecretary of ſtate, to 
examined, and who was then authorized to receive the ſame 
from them for that purpoſe, as it was lawful for them to do; and 
the plaintiff afterwards, (to wit) on the 17th of November in the 
ſaid year, was diſcharged out of their cuſtody, and in ſearching 
for the books and papers of the plaintiff the defendants did ne- 
ceſſarily read over, pry into, and examine the ſaid private papers, 
books, Sc. of the plaintitf in the declaration mentioned then 
found in his houſe z and becauſe at the ſaid time when, c. the 
faid doors in the ſaid houſe leading to the rooms therein, and the 
ſaid boxes, cheſts, c. were ſhut and faſtened ſo that the defend- 
ants could not ſearch and examine the ſaid rooms, boxes, cheſts, 
Sc. they, for the neceſſary ſearching and examining the ſame, 
did then neceſſarily break and force open the ſaid doors, boxes, 
cheſts, Sg. as it was lawful for them to do; and on the ſaid occa- 
hon the defendants neceſſarily ſtayed in the houſe of the plaintiff 
for the ſaid four hours, and unavoidably during that time diſturbed 


im in the poſſeſſion thereof, they the defendants doing as little 


9 ; damage 
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damage to the plaintiff as they poſſibly could, which are the ſame 
breaking and entering the houſe of the plaintiff, &c. (and ſo re- 
peat the treſpaſs covered by this plea) whereof the plaintiff above 


complains z and this, &c., wherefore they pray judgment, &c. Replication 
The plaintiff replies to the plea of juſtification above, that (as to 2 injuria 
the treſpaſs thereby covered) he, by any thing alledged by the de · we gooperte 


fendants therein, ought not to be barred from having his action 
7 them, becauſe he ſays, that the defendants at the pariſn 
of Stepney, of their own wrong, and without the cauſe by them in 
that plea alledged, broke and entered the houſe of the-plaintih 
Sc. Cc. in manner and form as the plaintiff hath. complained 
above; and this he prays may be inquired of by the country; and 
the defendants do ſo likewiſe. There is another plea of-juſtifi« 
cation like the firſt, with this difference only, that in the laſt plea 
it is alledged, the plaintiff and his papers, Ac. were carried before 
Lord Halifax, but in the firſt, it is before Love! Stanhope, his 
aſſiſtant or law clerk ; and the like replication of de injuria firs 
propria abſq. tali cauſa, whereupon a third iſſue is joined. This 
cauſe was tried in Wefminfter-hall before the Lord Chief Juſtices 
when the jury found a ſpecial verdict to the following purport : 


The jurors upon their oath. ſay, 2s to the ifſue firſt joiged, - 7a ver · 


(upon the plea of Not guilty to the whole treſpaſs in the declara- 
tion,) that as to the coming with force and arms, and alſo the treſpaſe 
in declaration, except the breaking and entering the dwelling-hquſe of. 
the plaintiff, and continuing therein for the ſpace of four hours, and alli 
that time diflurbing him in the poſſeſſion thereof, and ſearching ſeveral 
rooms therein, and in one bureaus one writing-deſk, and ſeveral draw- 
ers of the plaintiff in his houſe, and reading over and examining ſe- 
veral of his papers there, and ſeizing, taking and carrying awvay ſome 
of his books and papers there found, in the declaration complained of, 
the ſaid defendants ave not guilty. As to breaking and enterin 

the dwelling-houſe, &c. (above excepted,) the jurors on their oath' 
ſay, that at the time of making the following information, and 
before and until and at the time of granting the warrant here- 
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44 paper in the city. Shebbeare met Beardmore, and myſe 
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te attorney at law, ſent for me, hearing of my intention, and de- 
« ſired I would mention it to Dr. Shebbeare, that he, Beardmore, 
« and ſome others of his friends had an intention of — x. 

and 
&« Entick (the plaintiff), at the Horn Tavern, and agreed upon 
te the ſetting up the paper by the name of The Monitor, and that 
« Pr. Shebbeare and Mr. Entick ſhould have 200 J. a-year each. 
« Dr. ' Shebbeare put into Beardmore's and Entict's hands ſome 
ac papers, but before the papers appeared Beardmore ſent them 
ct back to me (Scott). Shebbeare inſiſted on having the proportion 
& of his ſalary paid him; he had 50 /. which I (Scott) fetched 
from Vere and © Aſzilts by their note, which Beardmore 
« gave him. Dr. Shebbeare upon this was quite left out, and the 
«© monies have been continued to Beardmore and Entick ever 
te ſince, by ſubſcription, as I ſuppoſed, raiſed, I know not by 
« whom; it has been continued in theſe hands ever ſince. 
cc Shebbeare, Beardmore, and Entict all told me that the late Alder- 
« man Beckford countenanced the paper; they agreed with me, 
<«- that the profits of the paper, paying all charges belonging to 
et it, ſhould be allowed me. In the paper of the 22d May, called 
« Sejanus, I apprehend the character of Sejanus meant Lord 
« Bute; the original manuſcript was in the hand-writing of 
&« David Meredith, Mr. Beardmore's clerk : I before received the 


ec manuſcript for ſeveral years till very lately from the ſaid hands, 


« and do believe that they continue till to write it. Jona. 
«. Scott, St. Famer's, 11th October 1762.” F 

The above information was given voluntarily before me, and 
ſigned in my preſence, by Fora. Scott. J. Weſton. 


by And the jurors further ſay, that on the 6th. of November 1762, 


The fecre- 
tary of ſtate's 
warrant to- 
ſeize plain- 
tiff and his 
books 2nd 
papers 


the ſaid information was ſhewn to the Earl of H. and thereupon 
the carl did then make and iſſue his warrant directed to the de- 
fendants, then and ſtill being the king's meſſengers, and duly 
ſworn to that office, for apprehending the plaintiff, c. the tenor 
of which warrant produced in evidence to the jurors, follows in 
theſe words and figures: © George Montagu Dunk, Earl of Ha- 
« Jiſax, Viſcount Sunbury, and Baron Halifax, one of the lords 
« of his majeſty's honourable privy council, lieutenant- general of 
« his majelty's forces, lord lieutenant- general and general gover- 
e nor of the kingdom of Ireland, and principal ſecretary of ſtate, 
«© c. Theſe are in his majeſty's name to authorize and require 
% you, taking a conflable to your aſſiſtance, to make ſtrict and dili- 
&« gent ſearch for John Entich, the author, or one concerned in 
« the writing of ſeveral weekly very ſeditious papers, intitled 
« The Monitor, or Britiſh Freeholder, No. 357, 358, 360, 373» 
« 376, 378, 379, and 380; London, printed for 7. Wilſon and 


« FJ. Fell in Paterngfier-Row ; which contain groſs and 2 
Tres | “ lous 
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_ & Jous reflections and invectives upon his majeſty's government, 

e and upon both houſes of parliament, and him having found, 
c you are to ſeize and apprehend, and to bring, together wich 
6 2 books and papers, in ſafe cuſtody before me to be examined 
i concerning the premiſes, and further dealt with according to 
© Jaw; in the due execution whereof all mayors, ſheriffs, juſtices 
«© of the peace, conſtables, and other his majeſty's officers civil 
« and military, and loving ſubjects whom it may concern, are 
« to be aiding and uſliſting to you as there ſhall be occaſion; and 
« for ſo doing this ſhall be your warrant. Given at St. Fames's 
e the 6th day of November 1762, in the third year of his majeſty's 
« reign. Dunk Halifax. To Nathan Carrington, Fames We , 
« Thomas Ardran, and Robert Blackmore, four of his majeſty's 
t meſſengers in ordinary.” And the jurors further ſay, the earl 
cauſed this watrant to be delivered to the defendants to be exe- 
cuted, and that the defendants afterwards on the 11th of Novem- 
ber 1762, at 11 o'clock in the day-time, by virtue and for the 
execution of the warrant, but without any conſtable taken by them to 
their aſſiſtance, entered the houſe of the plaintiff, the outer door 
thereof being open, and the plaintiff being therein, to ſearch for 
and ſeize the plaintiff and his books and papers, in order to bring 
him and them before the earl, according to the warrant ; and the 
defendants did then find the plaintiff there, and did ſeize and ap- 
prehend him, and did there ſearch for his books and papers in 
ſeveral rooms and in the houſe, and in one bureau, one writing- 
deſk, and ſeveral drawers of the plaintiff: there, in order to find 


and ſeize the ſame, and bring them along with the plaintiff before 


the earl according to the warrant, and did then find and ſeize 
there ſome of the books and papers of the plaintiff, and peruſed 
and read over ſeveral other of his papers which they found in the 
houſe, and choſe to read, and that they neceſſarily continued there 
in the execution of the warrant four hours, and diſturbed the 
plaintiff in his houſe, and then took him and his ſaid books and 
papers from thence, and forthwith gave notice at the office of the 
ſaid ſecretary of ſtate in Neſminſter unto Level Stanhope eſq. then 
before, and {till being an aſſiſtant to the earl in the examinations 
of perſons, books, and papers ſeized by virtue of warrants iflued 
by ſecretaries of ſt:te, and alſo then and till being a juſtice of 
peace for the city and liberty of F7eftminſter and county of Mid- 
dliſex, of their having ſeized the plaintiff, his books and papers, 
and of their having them ready to be examined; and they then 
and there, at the inſtance of the ſaid Level Stanhope, delivered the 
ſaid books and papers to him: And the jurors further ſay, that, 
on the 13th of April in the firſt year of the king, his majeſty, by 
his letters patent under the great ſeal, gave and granted to the 
ſaid Lovel Stanhope the office of law-clerk to the ſecretaries of 
ſtate; and the king did thereby ordain, conſtitute, and appoint 
the law-clerk to attend the offices of his ſecretaries of ſtate, in 


order to take the depoſitions of all ſuch perſons whom it may be 
75 14 neceſſary 
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neceſſary to examine upon affairs which might concern the pub- 
lic, Sc. (and then the verdict ſets out the letters patent to the 
law-clerk in hec uerba, ) as by the letters patent produced in evis 
dence to the jurors appears. And the jurors further wh that 
Lovel Stanhope, by virtue of the ſaid letters patent long before the 
time when, c. on the 13th of April in the firſt year of the king 
was, and eyer ſince hath been, and till is law-clerk to tbe king's 
Feretzriet of ſtate, and hath executed that office all that time. 
That the nd the jurors further ſay, that at different times from the tima 
—— ien of the Revolution to this preſent time, tbe like warrants with that 
GncetheRe- iſſued againſt the plaintiff, have been frequently granted by the 
volution. ſecretaries of ſtate; and executed by the meſſengers in ordinary 
for the time being, and that each of the defendants did reſpective- 
= 1975 at the time of being appointed meſſengers, the uſual 
That no de- that he would be a true ſeryant to the king, Cc in the place ol 
mg g a meſſenger in ordinary, Sc. And the jurors further ſay, that 
dean a no demand was ever made or left at the uſual place of abode of 
1 copy of the the defendants, or any of them, by the plaintif, or his attorney 
i Sid plant or agent, in writing, of the peruſal and copy of the ſaid warrant 
1: bring his. ſo iſſued againſt the plaiprif as aforeſaid, neither Sid the plaintiff 
4 action w:th- commence or ang is ſaid action againſt the defendants, or any 
1 infixmonihy of them, within fix calendar months next aſter the ſeyeral acts 
i facts done aforeſaid, * each of them were and was done and committed 
is 7 by defend» by them as aforeſaid ; but whether, upon the whole matter as 
n. = aforeſaid by the jurors found, the ſaid defendants are guilty of 
| the treſpaſs hereinbeſore particularly ſpecified in breaking and en- 
tering the houſe of the plaintiff in the declaration mentioned, and cons 
333 tinuing there for our hours, and all that time diſturbing the plaintiff 
By in the poſſeſſion thereef, and ſearching ſeveral rooms therein, and one 
| bureau, one writing-deſk, and ſeveral drawers of the plaintiff. i his 
houſe, and reading over and examining ſeveral of his papers there, and 
ee. taking and carrying away ſome of bis books and papers there 
Special ver- found; or the ſaid plaintiff ought to maintain his ſaid action 
dag in he, 28ainſt them, the jurors are altogether ignorant, and pray the 
mg advice of the court thereupon ; and if upon the whole matter 
to.m. aforeſaid by the jurors found, it ſhall ſeem to the court that the 
defendants are guilty of the ſaid treſpaſs, and that the plaintiff 
ought to maintain his action againſt them, the jurors ſay upon 
their ſaid oath, that the defendants are guilty of the ſaid ey 
in manner and form as the plaintiff hath thereof complaine 
Damages againſt them ; and they aſſeſs the damages of the plaintiſf by oc- 
300 caſion thereof, beſides his coſts and charges by him about his ſuit 
in this behalf laid out, to 3007., and for thoſe colts and charges 
to 40 J.; but if upon the whole matter by the jurors found, it ſhall 
ſeem to the court that the ſaid defendants are not guilty of the ſaid 
treſpaſs, or that the plaintiffqught not to maintain his action againſt 


| them, then the Jurors do ſay upon their oath that the defendants 
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laſt iſſue on the ſecond ſpecial juſtification, the jury found for the 
plaintiff, that the defendants in their own wrong broke and en- 
tered, and did the treipaſy as the plaintiff iq his replication has 

This ſpecial verdict was twice folemnly argued at the bar; in 
Eaſter term laſt by Serjeant Leigh for the plaintiff, and Byrland, 
one of the king's ſerjeants, for the defendants, and in this pre- 
ſent term by Serjeant Glynn for the plaintiff, and Nares, one of 
the king's ferjeants, for the defendants, 


Counſel for the plaintiff At the trial of this cauſe the defend- 
ants relied upon two defences; 1ſt, That a ſecretary of ſtate as 
a juſtice or conſervator of the peace, and theſe meſſengers acting 
under his warrant, are within the ſtatute of the 24th of Geo. 2. 
c. 44. which enacts, (among other things,) That “ no action 
$* ſhall be brought againſt any conſtable or other officer, or any 
« perſon acting by his order and in his aid, for any thing done 
ein obedience to the warrant of a juſtice, until demand hath 
te been made or leſt at the uſual place of his abode by the party, 
# or by his attorney in writing ſigned by the party demanding 
« the ſame, of the peruſal and copy of ſuch warrant, and the 
te fame hath been refuſed or neglected for ſix days after, ſuch 
demand, and that no demand was ever made by the plain- 
tiff of a peruſal or copy of the warrant in this caſe, according to 
that ſtatute, and therefore he ſhall not have this action againſt 
theſe defendants, who are merely miniſterial officers acting under 
the ſecretary of ſtate, who is a Juſtice and conſervator of the 
peace. 2dly, That the warrant under which the defendants 
acted is 2 legal warrant, and that they can well juſtify what they 
have done by virtue thereof, for that at many different times, 
from the time of the revolution till this time, the like warrants 
with that iſſued againſt the plaintiff in this caſe have been granted 
by ſecretaries of ſtate, and execyted by the meſſengers in ordi- 
nary for the time being. | 


1. It is moſt clear and manifeſt upon this verdict, that the 


231 
Tbe laſt iſſue 
ſound for 
pl . iff. 


As tothe 


Earl of Halifax acted as ſecretary of ſtate when he granted the fir 


warrant, and not merely as a juſtice of the peace, and thereforg 
cannot be within the ſtatute 24 Geo. 2, c. 44. neither would he 
be within the ſtatute if he was a conſervator of the peace, ſuch 
perſon not being once named therein; and there is no book in 
the law whatever that ranks a ſecretary of ſtate guaſ feoretary 
among the conſervators of the peace; Lambert, Coke, Hawhing, 
Lord Hale, & c. &c. none of them take any notice of a ſecretary 
of ſtate being a conſervator of the peace, and until of late days 
he was no more indeed than a mere clerk ; a conſervator of the 
peace had no more power than a conſtable has now, who is a 
conſervator of the peace at common law. At the time of making 
this ſtatute, a juſtice of peace, conſtable, hcadborough, and 

| 1 other 
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other officers of the peace, borſholders and tithingmen, as well 


- as ſecretary of ſtate, conſervator of the peace and meſſenger in 


4 Init. 176. 


As to the 
ſecond. 


ordinary, were all very well known; and if it had been the in- 
tent of the ſtatute, that a ſecretary of ſtate, conſervator of the 
peace, and meſſenger in ordinary, ſhould have been within the 


ſtatute, it would have mentioned all or ſome of them, and ãt not 
having done ſo, they cannot be within it. A meſſenger certainly 


cannot be within it, who is nothing more than a mere porter, and 
Lord Halifax's footmen might as well be ſaid to be officers within 
the ſtatute as theſe defendants. Beſides, the verdict finds that 
theſe defendants executed the warrant without taking a conſtable ta 
their afſiſiance ; this diſobedience will not only take them out of the 
protection of the ſtatute, (if they had been within it,) but will alſo 
diſable them to juſtify what they have done, by any plea whatever; 
the office of theſe defendants is a place of conſiderable profit, 
and as unlike that of a conſtable or tithingman as can be, which 
is an office of burthen and expence, and which he is bound to 
Execute in perſon, and cannot ſubſtitute another in his room, 
though he may call perſons to aſſiſt him. 1 Hales P. C. 581. 
This warrant is more like a warrant to ſearch for ſtolen goods 
and to ſeize them, than 2 other kind of warrant, which 
ought to be directed to conſtables and other public officers which 
the law takes notice of. 2 Hales F. C. 149, 150. How much 
more neceſſary in the preſent caſe was it to take a conſtable to 
the defendantsꝰ aſſiſtance? The defendants have alſo diſobeyed the 
warrant in another matter, being commanded to bring the 
plaintiff and his books and papers before Lord Halifax; they 
carried him and them before Lowe! Stanhope, the law-clerk, and 
though he is a juſtice of peace, that avails nothing, for no ſingle 
Juſtice of peace ever claimed a right to iſſue ſuch'a warrant as 
this, nor did he act therein as a juſtice of peace, but as the law- 
clerk to Lord Halifax. The information was made before juſtice 
Weſton ; the ſecretary of ſtate in this caſe never ſaw the accuſer 
nor the accuſed ; it ſeems to have, been below his dignity ; the 
names of the officers introduced here are not to be found in the 
law-books, from the firſt year-book to the preſent time, 


2. A power to iſſue ſuch a warrant as this, is contrary to the 
enius of the lawof England, and even if they had found what they 
ſearched for, they could not have juſtified under it; but they 
did not find what they ſearched for, nor does it appear that the 
Plaintiff was author of any of the ſuppoſed ſeditious papers men- 
tioned in the warrant, ſo that it now appears that this enormous 
treſpaſs and violent proceeding has been done upon mere ſur- 
miſe ; but the verdict ſays ſuch warrants have been granted by 
ſecretaries of ſtate ever ſince the Revolution; if they have, it is 
high time to put an end to them, for if they are held to be legal 
the liberty of this country is at an end ; it is the publiſhing of 
a libel which is the crime, and not the having it locked up in a 
private drawer in a man's ſtudy; but if having it in one's _ 
© tody 
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tody was the crime, no pony can lawfully break into a man's 
| houſe and ſtudy to ſearch for evidence againſt him; this would 
be worſe than the Spaniſh inquiſition z for ranſacking a man's 
ſecret drawers and boxes to come at evidence againſt him, is 
like racking his body to come at his ſecret thoughts. The war- 
rant is to ſeize all the plaintiff's books and papers without ex- 
ception, and carry them before Lord Halifax ; What? has a ſe- 


cretary of ſtate a right to ſee all a man's private letters of corre- 


ſpondence, family concerns, trade and buſineſs ? this would be 
monſtrous indeed ; and if it were lawful, no man could endure 
to live in this country. In the caſe of a ſearch warrant for ſtolen 
goods, it is never granted, but upon the ſtrongeſt evidence, that 
a felony has been committed, and that the goods are ſecreted in 
ſuch a houſe, and it is to ſeize ſuch goods as were ſtolen, not all 
the goods in the houſe ; but if ſtolen goods are not found there, 
all who entered with the warrant are treſpaſſers, However fre- 
quently theſe warrants have been granted ſince the Revolution, 
that will not make them lawful, for if they were unreaſonable or 
unlawful when firſt granted, no uſage or continuance can make 
them z even cuſtoms which have been uſed time out of 
mind, have been often adjudged v6id, as being unreaſouable, con- 
trary to common right, or purely againſt law, if upon conſidering 
their nature and quality they ſhall be found injurious to a multi- 
tude, and prejudicial to the common wealth, and to have their 


commencement (for the moſt part) through the oppreſſion and 


extortion of lords and great men. Davis 32. b. "Theſe warrants 
are not by cuſtom ; they go no farther back than 80 years, and 
moſt amazing it is they have never before this time been oppoſed 
or controyerted, conſidering the great men that have preſided in 
the King's Bench ſince that time; but it was reſerved for the 
honour of this court, which has ever been the protector of the 
liberty and property of the ſubject, to demoliſh this monſter of 
oppreſſion, and to tear into rags this remnant of Star-chamber 


tyranny, 


Counſel for the defendants I am not at all alarmed, if this 
power is eſtabliſhed to be in the ſecretaries of ſtate; it has been 
uſed in the beſt of times, often ſince the Revolution. I ſhall. 
argue, 1ſt, That the ſecretary of ſtate has power to grant theſe 
warrants, and if I cannot maintain this, I muſt 2dly ſhew that by 
the ſtatute 24 Geo, 2. c. 24. this action does not lie againſt the 
defendants the meſſengers. 1. A ſecretary of ſtate has the ſame 
power to commit for treaſon as a juſtice of peace. Kendale and 
Roe, Skin. 596. 1 Salk. 346. 8. C. 1 Ld. Raym. 65. 5 Med. 78. 
8. C. Sir Vm. Nyndbam was committed by James Stanhope, ſecre- 
tary of ſtate, to the Tower for high treaſon the 7th of October 
1715; ſee the caſe. 1 Stra. 2; and Serjeant [Jawkins ſays, it is 
certain that the priyy council, or any one or two of them, or a 


fecretary of ſlate, may lawfully commit perſons for treaſon, and = 
| other 
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othey offences againſt the ſlate, as in all ages they have done, 
2 Hawk. P. C. 117. ſe. 4. 1 Leon. 0, 71. Carth. 291. 2 Leon. 
175. If it is clear that a ſecretary of ſtate may commit for trea- 
ſon and other offences againſt the flate, he certainly may commit for 
a ſeditious libel againſt the government, ſor there can hardly be 
a greater offence againſt the ſtate, except actual treaſon. A ſe- 
cretary of ſtate is within the habeas corpus act, but a power to 
commit without a power to iſſue his warrant to ſeize the offender 
and the libel would be nothing; ſo it muſt be concluded that he 
has the ſame power upon information to iſſue a warrant to ſearch 
for and ſeize a ſeditious libel, and its author and publiſher, ag 
2 juſtice of peace has for granting a warrant to ſearch for ſtolen 
goods, upon an information that a theft has been committed, 


. and that the goods are concealed in ſuch a place; in which caſe 


the conſtable and officers aſſiſting him in the ſearch, may break 
open doors, boxes, &c. to come at ſuch ſtolen goods. Sup- 
poſing the practice of granting warrants to ſearch for libels 
againſt the ſtate be admitted to be an evil in particular caſes, 
et to let ſuch libellers eſcape who endeavour to raiſe rebellion 
is a greater evil, and may be compared to the reaſoning of Mr. 
Juſtice Feſter in the caſe of preſſing, 159. where he ſays, “ that 
« war is a great evil, but it is choſen to avoid a- greater. The 
« practice of preſſing is one of the miſchiefs war brings with it; 
c but it is a maxim in law and good policy too, that all private 
„ miſchicfs muſt be borne with patience, for preventing a na- 
« tional calamity,” Cc. | 


2. Suppoſing there 4s a defect of juriſdiction in the ſecretary 
of ſtate, yet the defendants are within the fat. 24 Geo. 2. c. 44. 
and though not within the words, yet they are within the reaſon 
of it; that it is not unuſual in acts of parliament to comprehend 
by conſtruction a generality where expreſs mention is made only 
of a particular; the ſtatute of circumſpectè agati concerning the 
Biſhop of Norwich extends to all biſhops. Fitz. Prohibition 3. 
and 2 Infl, on this ſtatute. 25 Ed. 3. enables the incum- 
bent to plead in guare tmpedit to the king's ſuit ; this alfo extends 
to the ſuits of all perſons. 38 Kd. 3. 31. the act 1 Rich. 2. or- 
dains, that the warden of the Fleet ſhall not permit priſoners in 
execution to go aut of priſon by bail or baſton, yet it is adjudged 
that this act extends to all gaolers. Ploud. Com. caſe of Flats 
35+ 6. the fat de donis conditionalibus extends to all other limita- 
tions in tail not there particularly mentioned, and the like con- 
ſtruction has been put upon ſeveral other ſtatutes. Tho. Fones Ga. 
The Vat. 7 Fac. 1. c. 5. the word conflable therein extends to 2 
deputy conſtable, Mor 845. Theſe meſſengers in ordinary 
have always been conſidered as officers of the ſecretaries of ſtate, 
and a commitment may be to their cuſtody, as in Sir V. Wynd- 
ham's caſe. A juſtice of peace may make a conſtable pro hac vice. 
to execute a warrant, who would be within the fat. 24 Geo. 4 
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So if theſe defendants are not conſtables, yet as officers they have 


power to execute a warrant of a juſtice of peace; a conſtable 
may, but cannot be compelled to execute a warrant out of his 
juriſdiction; officers acting under colour of office, though doing 
an illegal act, are within this ſtatute. Yaugh, 113. So that no 
demand having ever been made of the warrant, nor any action 
commenced within ſix months, the plaintiff has no right of ac- 
tion. It was ſaid that a conſervator of the peace had no more 
power than a conſtable has now. I anſwer, they had power to 


bind over at common law, but a conſtable has not. Dalton, cap. 1. | 


Counſel for the plaintiff in reply It is ſaid this has been done 
in the beſt of times ever ſince the revolution; the concluGon 
from thence is, that it is the more inexcuſable, becauſe done in 
the beſt of times, in an æra when the common law (which had 
been trampled under the foot of arbitrary power) was revived. 
We do not deny but the ſecretary of ſtate hath power to commit 
for treaſon and other offences againſt the ſtate, but that is not 
the preſent caſe, which is breaking into the houſe of a ſubject, 
breaking into his drawers and boxes, ranſacking all the rooms 
in his houſe, and prying into all his private affairs; but it is ſaid 
if the ſecretary of ſtate has = to commit, he has power to 
ſearch, Cc. as in the caſe of ſtolen goods. This is a falſe con- 
ſequence, and it might as well be faid he has a wer to torture. 
As to ſtolen goods, if the officers ſind none, have they a right to 
take away a man's goods which were not ſtolen ? Preſſing is ſaid 
to be a dangerous power, and yet it has been allowed for the 
benefit of the ſtate; but that is only the argument and opinion 
of a ſingle judge, from ancient hiſtory and records, in times 
when the lower part of the ſubjects were little better than ſlaves 
to their lords and great men, and has not been allowed to be 
lawful (without an act of parliament) fince the time of the Re- 
volution. The fat. 24 Geo, 2. has been compared to ancient 
ſtatutes, naming particular perſons and diſtricts, which have 
been conſtrued to extend to many others not named therein; 
and ſo the defendants, though no ſuch officers are mentioned, 
by like reaſon, are within the ſtatute 24 Geo. 2.3 but the law 
knows no ſuch officers as meſſengers in ordinary to the king. It 
is ſaid the habeas corpus act extends to commitments by ſecre- 
taries of ſtate, though they are not mentioned therein: true; 
but that ſtatute was made to protect the innocent againſt illegal 
and arbitrary power, It is ſaid the ſecretary of ſtate is a juſtice 
of peace, and the meſſengers are his officers z why then did the 
warrant direct them to take a conſtable to their aſſiſtance, if 
they were themſelves the proper officers ? it ſeems to admit they 
were not the proper officers ; if a man be made an officer for a 
ſpecial purpoſe to arreſt another, he mult ſhew his authority ; 
and if he refuſes, it is not murder to kill him; but a conſtable 
or other known officer in the law need net ſhew his. warrant. 


Lord 
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Fader tern Lord Chief Juſtice I ſhall not give any opinion at preſent, 


5 Geo. 3. 


Mich. 
6 Geo. 3. 


becauſe this caſe, which is of the utmoſt conſequence to the 
public, is to be argued again; I ſhall only juſt mention a mat- 
ter which has flipped the ſagacity of the counſel on both ſides, 
that it may be taken notice of upon the next argument. Sup- 
poſe a warrant which is againſt law be granted, .ſuch as no 
Juſtice of peace, or other magiſtrate high or low whomſoever, 
has power to iſſue, whether that magiſtrate or juſtice who grants 
ſuch warrant, or the officer who executes it, are within the 
fat. 24 Geo. 2. c. 414? To put one caſe (among an hundred that 
might happen); ſuppoſe a juſtice of peace iſſues a warrant to 
ſearch a houſe for ſtolen goods, and direAs it to four of his 
ſervants, who ſearch and find no ſtolen goods, but ſeize all the 
books and papers of the owners of the houſe, Whether in ſuch a 
caſe would the juſtice of peace, his officers or ſervants, be within 
the flat. 24 Gee. 2.? I deſire that every point of this caſe may be 
argued to the bottom ; for I ſhall think myſelf bound, when I 
_ N give judgment, to give my opinion upon every point in 
Cale. a 


Counſel for the plaintiff on the ſecond argument—If the 
ſecretary of ſtate, or a privy counſellor, juſtice of peace, or 
other magiſtrate whatever, have no legal power to grant the 
warrant in the preſent caſe, it will follow, that the magiſtrate 
uſurping ſuch an illegal power can never be conſtrued to be 
within the meaning or reaſon of the ſtatute of 24 Geo. 2. c. 44. 
which was made to protect juſtices of peace, &c. where _ 


made blunders, or erred in judgment in caſes within their juriſ- 


diction, and not to give them arbitrary power to iſſue warrants 
totally illegal from beginning to end, and in cafes wherein they 
had no juriſdiction at all. If any ſuch power in a ſecretary of 
ſtate, or a privy counſellor, had ever exiſted, it would appear 
from our law- books; all the ancient books are ſilent on this 
head; Lambert never once mentions a ſecretary of ſtate; neither 
he, nor a privy counſellor, were ever conſidered as magiſtrates z 
in all the arguments touching the Star-chamber, and petition of 
right, nothing of this power was ever dreamt of ;. ſtate commit- 
ments anciently were either per mandatum regis in perſon, or by 
warrant of ſeveral of the privy counſellors in the plural number; 
the king has this power in a particular mode, viz. by the advice 
of his privy council, who are to be anſwerable to the people if 
wrong is done; he has no other way but in council to ſignify 
his mandate. In the caſe of the Seven Biſhops, this matter 
was inſiſted upon at the bar, when the court preſumed the com- 
mitment of them was by advice of the privy council, but that 
a ſingle privy counſellor had this power was not contended for by 


the crown lawyers then. This court will require it to be ſhewn 


that there have been ancient commitments of this ſort ; neither 
the {-cretary of ſtate or a privy counſellor ever claimed a right to 


adminiſter an oath (but they employ a perſon as a * 
who 
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who is a juſtice of peace, to adminiſter oaths, and take recogni- 
zances); Sir Barth. Shower in Kendale and Roe's cafe, inſiſted 
they never had ſuch power. It would be a ſoleciſm in our law 
to ſay, there is a perſon who has power to commit, and has not 
power to examine on oath, and bail the party ; therefore who- 
ever has power to commit has power to bail; it was a queltion 
formerly, Whether a conſtable as an ancient conſervator of the 
peace could take a recognizance or bond ? In the time of Queen 
£liz. there was a caſe wherein ſome of the judges were of 
one opinion and ſome of another. A ſecretary of ſtate was ſo 
inconſiderable formerly, that he is not mentioned in the ſtatute 
of ſcandalum magnatum ; his office was thought of no great im- 
portance; he takes no oath of office as ſecretary of ſtate, gives 
no kind of ſecurity for the exerciſe of ſuch judicial power as he 
now uſurps. If this was an ancient power it mult have been an- 
nexed to his office anciently, it cannot now be given to him hy 
the king; the king cannot make two chief juſtices of the Com- 
mon Pleas, nor could the king put the great ſeal in commiſſion 
before an act of parliament was made for that purpoſe. There 
was only one ſecretary of ſtate ſormerly, there are now two ap- 
— by the king; if they have this power of magiſtracy, it 
ſhould ſeem to require ſome law to be made to give that power to 
two ſecretaries of (tate which was be in one only. As to 


commitments per mandatum regis, ſee Stamf. Pl. Coron. 72. 4 Inft. 
c. 5. Court of Star- chamber. Admitting they have power to com- 
mit in high treaſon, it will not follow they have power to commit 
for a miſdemeanor ; it is of neceſlity that they can commit in high 
treaſon, which requires immediate interpoſition for the benefit 
of the public. In the caſe of commitment by Walkngham ſecretary. 
of ſtate, 1 Leon, 71. it was returned on the habeas corpus at laſt, that 
the party was committed ex ſententia & mandato totius concilii pri- 
vati dominæ regine; becauſe he found he had not that power of 
himſelf, he had recourſe to the whole privy council's power 
ſo that this caſe is rather for the — — by the 


high commiſſion court of Tork was declared by parliament illegal 


from the beginning; ſo in the caſe of ſhip- money the parlia - 
ment declared it illegal. $45 


Counſel for the defendants on the ſecond argument—The moſt 
able judges and adyocates ever fince the Revolution, ſeem to 
have agreed that the ſecretaries of ſtate have this power to com- 
mit for a miſdemeanor. Secretaries of ſtate have been looked 
upon in a very high light for two hundred years paſt. 27 H. 8. 
c. 11. their rank and place is ſettled by 31 H. 8. c. 10. 4 Inf. 
362. cap. 77. of precedency. 4 5 56. Selden's Titles of Ho- 
nour C. Officers of State ; ſo that a ſecretary of ſtate is ſomething 
more than a mere clerk, as was ſaid. Min/bew verb. Secretary: 
he is & ſecretioribus conciliit domini regis. Serjeant Pengelly moved 
that Sir Vm. Windham might be bailed; if he could not be 
commited 
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committed by the ſecretary of ſtate for ſomething leſs than trea- 
ſon, why did he move to have him bailed ? this ſeems a con- 
ceſſion that he might be committed in that caſe for ſomething 
leſs than treaſon. Lord Halt ſeems to agree that a commitment 
by a ſecretary of ſtate is good. Skin. 598: 1 Ld. Raym. 65. 

here is no caſe in the books that ſays in what caſes a ſecretary 
of ſtate can or cannot commit; by what power is it that he can 
commit in the caſe of treaſon, and in no other caſe ? The re- 
ſolution of the Houfe of Commons touching the petition of 
right, Se/den, laſt volume, Parliamentary Hiſtory, wol. 8. fol. 95. 
96. Secretary Cale told the lords, it was his duty to commit by 
the king's command. Yoxley's caſe, Carth. 291. : He was com- 
mitted by the ſecretary of ſtate on the ſtatute of Elia. for re- 
fuſing to anſwer whether he was a Romillr prieſt ; The Queen 
and Derby, Forteſcue's Rep. the commitment was by a ſecre- 

of ſtate, Mich. 10 Anne, for a libel, and held good. (Note; 
Bathurſt, J. ſaid, he had ſeen the habeas corpus and the return, 
and that this was a commitment by a ſecretary of ſtate). The 
King and Earbury, Mich. 7 Geo. 2. 2 Bernard. 346. was a mo- 
tion to diſcharge a recognizance entered into for writing a paper 
called the Royal Oak. Lord Hardwicke faid it was ſettled in 


Kendale and Ross caſe, that a ſecretary of ſtate might apprehend 


perſons ſuſpected of treaſonable practices; and there are a great 
number of precedents in the Crown-office of commitments by 
ſecretaries of ſtate for libels againſt the government. After time 
taken to conſider, the whole court gave judgment this term for 


in the plaintiff, . 


Curia—The defendants make two defences ; firfl, That they 
are within the „at. 24 Geo. 2. c. 44.3 2dly, That ſuch wartants 
have frequently'been granted by ſecretaries of ſtate ever ſince the 
Revolution, and have never been controverted, and that they are 
legal; upon both which defences the defendants rely. 


A ſecretary of ſtate, who is a privy counſellor, if he be a con- 
ſervator of the peace, whatever power he has to commit is by 
the common law : if he be conſidered only as a privy counſellor, 
he is the only one at the board who has exerciſed this authority 


of late years; if as a conſervator, he never binds to the peace; 


no other conſervator ever did that we can find: he has no power 
to adminiſter an oath, or take bail; but yet it muſt be admitted 
that he is in the full exerciſe of this power to commit, for tre- 
fon and ſeditious libels againſt the government, whatever was 


the original ſource of that power; as appears from the caſes of 


the Queen and Derby, The King and Earbury, and Kendale and 
Roe's caſe. 


We-muſt know what a ſecretary of ſtate is, before we can tell 
whether he is within the fat. 24 Geo. 2. c. 44+ He is the keeper 
ol. the · kingꝰs bgnet wherewith the king's private letters are 275 

| | 2 N.. 
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2 Infl. 556. Coke upon Articuli. ſuper chartas, 28 Ed. 1. Lord 
Cote's filence is a ſtrong preſumption that no ſuch power as he 
now exerciſes was in him at that time; — he was not a 
privy counſellor, or conſidered as a magiſtrate; he began to be 
ſignificant about the time of the revolution, and grew great 
when the princes of Zurgpe ſent ambaſſadors hither 3 it ſeems 
inconſiſtent that a ſecretary of ſtate ſhould have power to com- 
mit, and no power to adminiſter an oath, or take bail; who can 
commit and not have power to examine ? the Houſe of Com- 
mons indeed commit without oath, but that is nothing to the 
preſent caſe; there is no account in our law-books of ſecretaries 
of ſtate, except in the few caſes mentioned; he is not to be 
found among the old conſervators ; in Lambert, Crompton, Fita- 
herbert, &c. &c. nor is a privy counſellor to be found among 
our old books till Kendall and Roe's caſe, and 1 Leon. 70, 71. 
29 Elia. is the firſt caſe that takes notice of a commitment by a 
ſecretary of ſtate; but in 2 Leon. 175. the judges knew no ſuch 
committing magiſirate as the ſecretary of ſtate. It appears by 
the petition of right, that the king and council claimed a power 
to. commit; if the ſecretary of ſtate had claimed any ſuch power, 
then certainly the petition of right would have taken notice of. 
it; but ſrom its ſilence on that head we may fairly conclude he 
neither claimed nor had any ſuch power; the fat. 16 Car. 1. 
for regulating the privy council, and taking away the court of 
Star-Chamber, binds the king not to commit, and in ſuch caſe 
gives a habeas corpus ; it is ſtrange that Houſe of Commons 
thould take no notice of the ſecretary of ſtate, if he then had 
claimed power to commit. This power of. a ſecretary of ſtate 
to commit was derivative from the commitment per mandatum 
regis : Fiphemeris parliamentaria. Coke ſays in his ſpeech to the 
houſe, “ If I do my duty to the king, I muſt commit without 
« ſhewing the caule ;” 1 Leen. 70, 71. ſhews that a commitment 
by a ſingle privy counſellor was not warranted. By the licenſing 
ſtatute of 13 & 14 Car. 2. cap. 33. ſec. 1. licence is given to 
a meſſenger under a warrant of the ſecretary of ſtate to ſearch for 
books unlicenſed, and if they find any againſt the religion of the 
church of Englund, to bring them before the ſecretary of ſtate; the 
warrant in that cate expreſſed that it was by the king's command. 
See Stamferd's comment on the mandate of the king, and Lan 
bert, cap. Bailment. All the judges temp. Iain. held that in a 
warrant or commitment by one privy counſellor he muſt ſhew it 
was by the mandate of the king in council, See And. 297. the 
opinion of all the judges ; they remonſtrated to the king that no 
ſubject ought to be committed by a privy counſellor againſt the 
law of the realm, Before the 3 Car. 1. all the privy counſellors 
exerciſed this power to commit; from that ra they diſuſed this 
power, but then they prefcribed ſtill to commit per mandatum 
regis, Journal of. the Houſe of Commons 195. 16 Car. 1. Cale, 
Selden, &e. argued that the king's power to commit, meant that * 
Vo. II. | | he 


; 


go 
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he had ſuch power by his courts of juſtice. In the caſe of the 
ſeven biſhops all the court and king's council admit, that ſup- 
poſing the warrant had been ſigned out of the council, that it 
would have been bad, but the court preſumed it to be ſigned at 
the board; Pollexfen in his argument ſays, we do not deny but 
the council board have power to commit. but not out of coyncil; 
this is a very ſtrong authority; the whole body of the law ſeem 
not to know that privy counſellors out of council had any power 
to commit, if there had been any ſuch power they could not 
have been ignorant of it ; and this power was only in caſes of 
high treaſon, they never claimed it in any other caſe. It was 
argued that if a ſecretary of ſtate hath power to commit in high 
treaſon, he hath it in caſes of leſſer crimes: but this we deny, 
for if it appears that he hath power to commit in one caſe only, 
how can we then without authority ſay he has that power in 
other caſes? he is not a conſervator of the peace; Juſtice Rokeby 
only ſays he is in the nature of a conſervator of the peace: We 
are now bound by the caſcs of The Queen and Derby, and The 
King and Earbury. | 


The ſecretary of ſtate is no conſervator nor a juſtice of the 
peace, qua "ſecretary, within the words or equity of the fat. 
24 Geo. 2. admitting him (for argument's ſake) to be a conſet- 
vator, the preamble of the ſtatute ſhews why it was made, and 
ſor what purpoſe; the only grantor of a warrant therein men- 
tioned, is a juſtice of the peace; juſtice of peace and conſervator 
are not convertible terms; the cafes of conſtruction upon old 
ſtatutes, in regard to the warden of the Fleet, the biſhop of 
Norwich, &c. are not to be applied to caſes upon modern ſtatutes. 
The beſt way to conſtrue modern ſtatutes is to follow the words 
thereof; let us compare a juſtice of peace and a conſervator; 
the juſtice is liable to aCtions, as the ſtatute takes notice, it is 
applicable to him who acts by warrant directed to conſtables ; 
a conſervator is not intruſted with the execution of laws, which 


by this act is meant ſtatutes, which give juſtices juriſdiction 


a conſervator is not liable to actions; he never acts; he is 
almoſt forgotten; there never was an action againſt a conſerya- 
tor of the peace as ſuch ; he is antiquated, and could never be 
thought of when this act was made; and ad ea gue frequenter 
accidunt jura adaptantur. There is no act of a conſtable ot 
tithingman as conſervator taken notice of in the ſtatute : will 
the ſecretary of ſtate be ranked with the higheſt or loweſt of 
theſe conſervators ? the ſtatute of Fac. 1. for officers acting by, 


autliority to plead the general iſſue, and give the ſpecial matter 


in evidence, when conſidered with this ſtatute of 24 Geo. 2. 
the latter ſeems to be a ſecond part of the act of Fac. 1. and 
we are all clearly-of opinion that neither the ſecretary of ſtate, 


nor the meſſengers, are within the Hat. 24 Geo. 2. but if the 


meſſengers had been within it, as they did not take a conſtable 
02 | with 
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with them according to the warrant, that alone would have been 
fatal to them, nor did they purſue the warrant in the execution 
thereof, <vhen they carried the plaintiff and his books, c. before 
Lovel Stanhope, and not before Lord Halifax ; that was wrong, 
becauſe a ſecretary of ſtate cannot delegate his power, but 
ought to act in this part of his office perſonally. 


The defendants having failed in their defence under the ſtatute 
24 Geo. 2.; we ſhall now conſider the ſpecial juſtification, he- 
ther it can be ſupported in law, and this depends upon the juriſ- 
diction of the ſecretary of ſtate ; for if he has no juriſdiction to 
grant a warrant tu break open doors, locks, boxes, and to ſcize 
a man and all his books, &c. in the firſt inſtance upon an in- 
formation of his being guilty of publiſhing a libel, the warrant 
will not juſtify the defendants: it was geſolved by B. R. in the 


caſe of: Shergold v. Holloway, that a juſtice's warrant expreſsly to 


arreſt the party will not juſtify the officer, there being no juriſ- 
diction. 2 Stran. 1002. The warrant in our caſe was an exe- 
cution in the firſt inſtance, without any previous ſummons, 
examination, hearing the plaintiff, or proof that he was the 
author of-the ſuppoſed libels; a power claimed by no other magiſ- 
trate whatever (Scroggs C. J. always excepted); ic was left to the 
diſcretion of theſe defendants to execute the warrant in the abſence 
or preſence of the plaintiff, when he might have no witneſs 
preſent to ſee what they did; for they were to ſeize all papers, 
bank bills, or any other valuable papers they might take away 
if they were ſo dipoſed; there might be nobody to detect them. 
If this be lawful, both houſes of parliament are involved in it, 
for they have both ruled, that privilege doth not extend to this 
caſe. In the caſe of Wilkes, a member of the Commons Houſe, 
all his books and papers were ſeized and taken away; we were 
told by one of theſe meſſengers that he was obliged by his oath 
to (weep away, all papers whatſoever ; if this is law it would be 
found in our books, but no ſuch law ever exifted in this country; 
our law holds the property of every man ſo ſacred, that no man 
can ſet his foot upon his neighbour's cloſe without his leave; 
if he does he is a treſpaſſer, though he does no damage at all 
if he will tread upon his neighbour's ground, he mutt juſtify ir 
by law. The defendants have no right to avail themſelves of 
the uſage of theſe warrants ſince the Revolution, and if that 
would have juſtified them they have not averred it in their plea, 
ſo it could not be put, nor was in iſſue at the trial; we can 
ſafely ſay there is no law in this country to juſtify the defendants 
in what they have done if there was, it would deſtroy all tae 
comforts of-ſociety ; for papers are often the deareſt property a 


man can have. This caſe was compared to that of ſtolen 


oods ; Lord Cole denied the lawfulneſs of, granting warrants to 
fearch for ſtolen goods, 4 1»f. 176, 177. though now it prevails 
to be law; but in that caſe the juſtice and the informer muſt 
proceed with great caution ; there muſt be an oath that the 
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party has had his goods ſtol-»n, and has ſtrong reaſon to believe 
they are concealed in ſuch a place; but if the goods are not 
found there, he is a treſpaller; the officer in that caſe is a wit- 
neſs; there are none in this caſe, no inventory taken; if it had 
been legal many guards of property would have attended it, We 
ſhall now conſider the uſage of theſe warrants fince the Revolu- 
tion; if it began then, it is too modern to be law; the common 
law did not begin with the Revolutipn; the ancient conſtitution 
which had been atmoſt overthrown and deſtroyed, was then re- 
paired and revived ; the Revolution added a new buttrels to the 


ancient venerable edifice : the A. B. lately ſaid that no objection 


Hob. 257- 
1 Vent. 31 
Carth. 409 
2 Salk, 418. 


had ever been taken to general warrants, they have paſſed ſub 
filentio : this is the ſirſt inſlance of an attempt to prove a modern 
practice of a private oſſice to make and execute warrants to enter 
a man's houſe, ſearch for and take away all his books and papers 
in the firſt inſtance, to be law, which is not be found in our 
books.“ It muit have been the guilt or poverty of thoſe uporr 
whom ſuch warrants have been cxecuted, that deterred or hin- 
dered them from contending againſt the power of a ſeerctary of 
{tate and the ſolicitor of the treaſury, or ſuch warrants could 
never have paſſed for lawſul till this time. We are inclined to 
thiuk the preſent warrant took its firlt riſe from the licenſing 
act, 12 & 14 Car. 2. c. 33. and are all of opinion that it cannot 
be juſtified by law, notwithſtanding the reſolution of the judges 
in the time ot Cha. 2. and Jag. 2. that ſuch ſearch warrants are 
lawful. State Trials, vol. 3. 58. the trial of Carr for a libel. 
There 1s no authority but of the judges of that time that a houſe 
may be ſearched for a libel, but the twelve judges cannot make 
law; and if a man is puniſhabie ſor having a libel in his private 
cuſtody, as many caſes ſay he is, half the kingdom would be 
guilty in the caſe of a favourable libel, if libels may be ſearched 
for and ſeized by whomſoever and uhereſoever the ſecretary of 
ſtate thinks fit. It is ſaid it is better for the government and 
the public to ſeize the libel before it is publiſhed ; if the legiſla- 
ture be of that opinion they will make it lawful. Sir Samuel 
Ajiry was committed to the =: Sa for aſſerting there was a law 
of {late diſtinct from the common law. The law never forces 
evidence from the party in whoſe power it is; when an adver- 
ſary has got your deeds, there is no lawful way of getting them 
again but by an action. 2 Stran. 1210. The King and Corne- 
lis. The King and Dr. Purnell, Hil. 22 Geo. B. R. Our law 
is wiſe and merciful, and ſuppoſes every man accuſed to be in- 
nocent before he is tried by his peers: upon the whole, we are 
all of opinion that this warrant is wholly illegal and void, One 
word more ſor ourſelves; we are no advocates for libels, alt go- 
vernments mult ſet their faces againſt them, and whenever they 
come before us and a jury we ſhall fet our faces againſt them; and 
if juries do not prevent them they may prove fatal to liberty, de- 


ſtroy government and introduce anarchy ; but tyranny is better 


than anarchy, and the worſt government better than none at all, 
| Judgment for the plaintiff» 
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Addiſon ver/us Grey. C. B. 


D upon an arbitration- bond. The defendant craves Debt upon 

oyer of the condition, which is, that if the defendant zu arbitra- 

Gray and one Mary Birkwood ſhall perform the award of Wil- — 
liam Bradley and Fohn Bellamy, arbitrators, choſen between the good in part 
ſaid Gray and Birkwzo2, and the plaintiff Addiſon, concerning all aud bad in 
matters in difference between them, ſo as the award be made in “ 
writing on or before the firſt of September then next, then, Cc. 
which being read and heard, the defendant pleads no award 
was made. The plaintiff replies, and ſets out an award, whereby Ante, Mich. 
the arbitrators awarded that all actions, ſuits, quarrels, and diſ- eo. 3. 

putes to the day of the date of the bond ſhould. ceaſe between $14, 8. P. 

the parties, and that the plaintiff ſhould hold and enjoy three 

acres of meadow in G/atton till the xoth of October then next, 

and then he ſhould quit the ſame to the ſaid Gray and Birk- 

wood, and that the ſaid Gray and Birtwoad ſhould on or before 

the roth of September then next pay to the plaintiff the ſum of 

41. 155., and that they ſhould pay all coſts and charges due to 

the ſteward and attornies on account of an action of replevin 

depending in the court of the hundred of Norman Croſs, and 

ſhou!d pay all the coſts and charges of the ſaid arbitration-bonds | 

and of that their award, and that the parties ſhould execute mu- — 

tual general releaſes on or before the 29th of September then 

next; and the plaintilF avers, that the ſaid Gray and Birkwood, 

or either of them, have not paid to the plaintiff the ſaid ſum of 

41. 155, or any part thereof, on, or at any day before. the ſaid 

roth day of October then next after the making of the award, 

according to the form and effect thereof; and this, c. the de- 


fendant demurs, and the plaintiff joins in demurrer. 


It was objected for the defendant, that this award was void 3 Lev. 413 
in awarding' coſts in an inferior court unſettled and uncertain, in point f or 
and did not make a final end between the parties. But per . 
curiam The award is good for the payment of the 4/. 15 s., and 

Ah 323ͤĩ Ä the 
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the mutual releaſes make a final end between the parties, and 
though other parts of the award be bad, yet the breach 1s well 
aligned. Judgment for the plaintiff. 


Ravenſcroft wver/us Eyles, Eſq. Warden of the 
Fleet. C. B. 


ACN ION on the caſe againſt the warden of the Fleet, for the 

eſcape of one William Warren. The defendant pleaded 
not guilty, and the iſſue was tried before Mr. Juſtice Gould at 
Guildhall the 13th of June laſt, when a verdict was found for 
the plaintiff, damages 181. 3s., coſts 4os., ſubject to the opi- 
nion of this court upon the following caſe, viz. 


The ſaid Warren being indebted to the plaintiff in the ſum of 
181. 3s. upon his promiſſory note of hand, and alſo for goods 
ſold and delivered. The plaintiff, in Trinity term in the ath 
year of the king having made an affidavit of his cauſe of ac- 
tion, delivered a declaration againſt the ſaid Narren to the turn- 
key of the Fleet priſon, he the ſaid Warren being a priſoner in 
the cuſtody of the defendant the warden at the ſuit of one Palmer, 
as is ſet forth in the plaintiff's declaration, 


That afterwards, upon the firſt of Oober, the defendant vo- 
luntarily permitted the ſaid Warren ts eſcape out of the ſaid priſon, 
and go at large out of his cuſtody, the ſaid plaintiff not being 
ſatisfied his damages in the ſaid declaration, 


That the plaintiff owing of ſuch eſcape, on the ſaid firſt of 
October did notwithſtanding afterwards proceed in his ſaid cauſe 
againſt the ſaid Warren, and in the then next Hilary term obtained 
Judgment againſt him for the ſum of 3o/. 16s. for his damages 
and colts, as is ſet forth in the declaration. 


That after having ſo obtained judgment againſt the ſaid War- 


ren, the plaintiff commenced his preſent action againſt the de- 
fendant the warden, 


That Warren having ſo eſcaped on the ſaid firſt of Oober, 
returned to the Fleet priſon on the ſame day, and has ever ſince 
continued a priſoner therein in the euſtody of the defendant. 


The queſtion therefore ſubmitted to the court is, Whether 


the plaintiff is entitled to recover in this action againſt the de- 


fendant, he the plaintiff having proceeded to 


; judgment againſt 
the ſaid warden, as is aboye mentioned. | 


This 
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This caſe was argued by Serjeant Davy for the defendant, 
and by Serjeant Hewitt for the plaintiff, in Hilary term in the 
6th year of King George the Third. 


Judgment of the court. 


Lord Chief Juſtice Vilmot — The queſtion is, Whether this 
action upon the caſe lies, the plaintiff having proceeded to firal 
judgment againſt the priſoner Warren, after he the plaintiff 
knew that the warden had voluntarily permitted him to eſcape ? 
The quantum of the damages is nothing to the purpoſe; fer if 
the jury had power in this caſe to give damages, we mult now 
take it that they have done right; and I am of opinion that the 
jury were not confined to give the exact damages in the final 
judgment, but had a power and diſcretion to aſſeſs what da- 
mages they thought proper; for this being an action upon the 
caſe, the damages were totally uncertain and at large, and War- 
ren eſcaped by the permiſſion of the warden —— final judg- 
ment. But it is objected for the defendant the warden, that the 
eſcape was but for a ſingle day, that the plaintiff knew thereof, 
and proceeded to final judgment, and might have charged the 
defendant in execution, as he returned again to the Feet the 
ſame day, and is now there. But to this F anſwer, that when 
ever a gaoler permits a voluntary eſcape, from that moment he 
commits a tort, and the plaintiff has a right of action to recover 
ſuch damages as a jury ſhall pleaſe to give for the ſame, The 
priſoner when voluntarily ſuſfered by the gaoler to eſcape, is in- 
{tantly at large; the gaoler cannot afterwards retake and detain 
him for the ſame matter; the plaintiff may retake him by an 
eſcape warrant, but has his option to proceed as he pleaſes either 
againſt Warren to judgment and execution in this cafe, or 
againſt the warden. I ſa; Warren is not now a priſoner at the 
plaintiſf's ſuit although he be locked up every night, and though 
the plaintiff might law fully proceed to judgment againſt him, 
yet he could not charge him in execution; and the caſe of — 
and Briggs, Skin. 582. is directly in point; I have not the lea 
doubt but that judgment muſt be for the plaintiff, and if we 
ſhould do otherwiſe we ſhould permit every gaoler in England 
to let his priſoner go at large, as much as if they had never been 
arreſted z if an eſcape be voluntary in the gaoler, nothing aſter- 
wards will purge it. Salk, 271. Judgment for the plaintiff per 
tatam curiam. 
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Truman ver/us Walgham and Key. C. B. 


Treſpaſs. | iy treſpaſs the plaintiſf declares that the defendants, on the 
Preſcription 1 oth of November 1764, with force and arms, Oc. at Gainſ- 
for toll 6-20 . 

th:ouh the Grough in the county of Lincoln, (topped the waggon of the 
ſtreets of plaintiff drawn by his cattle in and along the king's highway 
— . there, and ſciged and took from the cattle drawing the waggon 
confideration the geers of the plaintiff, viz. one pair of his iron geers, and 
of repairing carried away, kept, and detained the ſame, and alſo that the 
_— * defendants, on the 5th of November 1764, with force and arms, 
becauſe does at Gain/brough, ſeized, took, and carried away other geers of the 


rot ſoy he plaintiff, to wit, one pair of iron geers, at Gain/brough lately 
yepaired ail 


the greetz found, and converted and diſpoſed thereof to their own ule, to 
there, and the plaintiff's damage of 10/, | | 

the plaintiff 5 

might be 


dach with The defendants as to coming with force and arms, c. plead 
adding with „ . 5 

his waggon Not guilty, and thereupon iſſue is joined; and as to the reſidue 
trougha of the treſpailes above ſuppoſed, that the plaintiff ought not to 
— have his action againſt them, becauſe they ſay, that Sir Newile 
repair, for George Hickman baronet, at the time when, c. long before, 
2 thing and yet is ſeiſed of the manor of Gainſbrough in his demeſne as 
— — of ſee, the ſaid town of Gain/brovgh (which is an ancient mar- 
| tary, ket town and a borough) being ſituated in, and parcel of the 
ſaid manor, and that the ſaid Sir Nevile, and all thoſe whoſe 
eſtate he hath, and at the ſaid time had in his ſaid manor, from 
time whereof, Sc. have at their own proper coſts and charges 
repaired, cleanſed, and maintained, and have uſed and been ac- 
cuſtomed, and ought to repair, cleanſe, and maintain divers and 
meny ſtreets belonging to the ſaid totun or borough as often as was 
neceſſary, and by reaſon thereof have for and during all the time 
before mentioned of right enjoyed, received, and taken, and 
have uſed and been accuſtomed to receive and take as belonging 
to the ſaid manor a certain toll, of and ſor every cart and wag- 
gon coming from out of-agy other lordſhip or manor, and paſſing 
over any part of the manor of Gaigſbrougb into the town or bo- 


rough 
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rough of Gain/brough at all times in the year, except ſuch times 
during which the common marts or fairs are held at Gain/brough 
aforeſaid, (that is to ſay,) for every cart or waggon of any perſon 
or perſons whatſoever, except the carts and waggons of the bur- 
geſſes or inhabitants of the ſaid town or borough, and the carts 
and carriages- loaded with fuel for the uſe of the inhabitants 
within the ſaid mand, and the carts and waggons of other per- 
ſons otherwiſe exempted, according to the rate of one penny a 
wheel for every wheel of ſuch cart or waggon, the ſaid toll being 
payable and to be paid by the perſon or perſons who ſhall drive 
or conduct ſuch cart or waggon into the ſaid town or borough, 
and in default of payment of the ſaid toll, then they have uſed 
and been accuſtomed, from and during all the time aforeſaid, to 
diſtrain any part of the harneſs of the cattle drawing ſuch carts 
or waggons, and to keep and detain ſuch diſtreſs until the ſaid 
toll was ſatisfied and paid to them. And the defendants further 
ſay, that at the ſaid time when, &c., and not being the time 
when any of the ſaid common marts or fairs were held, a certain 
waggon of the plaintiff having four wheels coming from 'out of 
another lordſhip or manor, that fs to ſay, the lordſhip or manor 
of Lea in the county aforeſaid, and paſſing over the manor of 
Gain/brough was driven and conducted by the ſervant of the 
plaintiff, and paſſed into the town or borough of Gain/Srough, 
the ſaid plaintiff not being at the time when, &c. a burgeſs or 
inhabitant of the ſaid town or borough, nor a perſon otherwiſe 
exempted from the payment of the ſaid toll, and his ſaid waggon 
not being then loaded with any kind of fuel; whereupon the de- 
ſendants, being collectors of the toll and ſervants of Sir Newvile 


on that behalf, then and there requeſted the ſervant of the 


plaintiff ſo driving and conducting the ſaid waggon as aboveſaid 
to pay the toll on that behalf due for the ſaid waggon, (that is to 
ſay,) four pence for the ſaid time when the ſaid waggon of the 
plaintiff was ſo driven and conducted by the ſervant of the 
plaintiff, and came from out of another manor or lordſhip, and 
paſſed over part of the ſaid manor of Gain/brough into the town 
or borough of Gainſbrough as aforeſaid z which ſaid toll the ſaid 
ſervant of the plaintiff did then and there refuſe to pay, and did 
not pay, and the ſaid toll is actually yet unpaid; wherefore the 


defendants, as ſervants of the ſaid Sir Nevile, and by his com- 


mand, at the time when, Sc. at Gain/brough aforeſaid, did in 
the name of a diſtreſs for the ſaid toll ſtop the waggon of the 
plaintiff drawn by his cattle in the king's _—_— at Gain/brough 
within the manor and town or borough aforeſaid, and in the 
name of a diſtreſs for the ſaid toll, did then and there ſeize and 
take from the ſaid cattle drawing the ſaid waggen the ſaid iron 
geers of the plaintiff in the declaration ſpecified, and did carry 
away, keep, and detain the ſame, as it was lawful for them to 
do; which is the ſame reſidue of the treſpaſſes whereof the 
plaintiff above complains againſt them; and this, c. 2 
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And the plaintiff, as to the ſaid reſidue of the treſpaſs in the 
above, plea, ſays, he ought not to be barred, &c. becauſc he ſays 
that the defendants at the time when, &c, at Gain/brough, of 
their own wrong ſtopped the plaintiff's waggon drawn with his 
cattle, &c. and ſeized and took from the cattle, Sc. the geers of 
the plaintiff in the declaration firſt mentioned, and carried away, 
kept, and detained the ſame, and alſo at Gainſbrough ſeized, 
took, and carried away the other geers of the plaintiff in the de- 
claration ſecondly mentioned, there found and converted and 
diſpoſed thereof to their own uſe, as the plaintiff has above com- 
plained againſt them; without this, that the ſaid Sir Newvile 
George Hickman, and all thoſe whoſe eſtate he hath, and at the 
ſaid time had in his ſaid manor, from time whereof, Ec. have 
at their own proper coſts and charges repaired, cleanſed, and 
maintained, and have uſed and been accuſtomed and ought to 
repair, cleanfe, and maintain divers and many flreets belonging to 
the town and borough of Gain/brough as often as was neceflary, 
and by reaſon thereof have for and during all the time aforeſaid 
of right enjoyed, received, and taken, and have uſed and been 
accuſtomed to receive and take, as belonging to the ſaid manor, 
a certain toll of and for every cart and waggon coming from out 
of any other lordſhip or manor, and paſſing over any part of the 
manor of Gain/brough in the (aid town or borough of Gain/brough, 
at all times in the year, except ſuch times during which com- 
mon” marts or fairs are held at Gain/>rough, (that is to ſay,) for 
every cart or waggon of any perſon or perſons whatſoever, ex- 
cept the carts and waggons of the burgeſſes or inhabitants of 
the ſaid town or borough, and the carts and carriages loaded 
with fuel for the uſe of the inhabitants within the ſaid manor, 
and the carts and waggons of other perſons exempted, according 
to the rate of one penny a wheel for every wheel of ſuch cart or 
waggon, the ſaid toll being payable and to be paid by the perſon 
and perſons who ſhall drive or conduct ſuch cart or waggon into 
the ſaid town or borough, as the ſaid defendants have by their 
faid plea in that behalf above alledged; and this he is ready to 
verify; wherefore inaſmuch as the defendants have acknow- 
ledged the ſtopping the ſaid waggon of the plaintiff, &'c. the 
plaintiff prays judgment and his damages by reaſon of thoſe treſ- 
paſſes, to be adjudged to him, &c. The defendants take iſſue 


on this traverſe of the preſcriptive right, and thereupon iſſue is 


joined; which was tried at the laſt Lincoln aſſizes, when a ver- 
dict was found for the defendant. 


* 


It was moved for the plaintiff in arreſt of judgment, that this 
is a bad preſcription, being for a toll thorough, which cannot be 
good without a good conſideration, which is not ſhewn orpleaded 
in this caſe, for it is not alledged that the lord of the manor re- 
pairs, cleanſes, and maintains all the ſtreets in Gain/brough, but 
only divers and many ſtreets, ſo that for any thing that appears 2 

thele 


EASTER Ten, 6 Geo. III. 1766. 


theſe pleadings the plaintiff's waggon might be paſſing through 
a ſtreet in Gain/brough which the lord of the manor doth not re- 
pair; this is clearly a toll thorough a ſtreet which the lord has 
not ſhewn that he repairs; and this objection alone was relied 
upon. | 


For the defendant it was admitted, that a toll thorough can- 
not be taken where there is no conſideration, but inſiſted the 
conſideration here alledged is ſufficient, and need not be ſo large 
as the preſcription z that it is ſufficient, if there be a charge to 
the lord, and a benefit to the king's ſubjects, that the repairing 
divers and many ſtreets is a benefit to the inhabitants and all per- 
ſons whoſe particular buſineſs calls them thither, and to all the 
king's ſubjects who paſs through that town. Many caſes were 
cited touching toll thorough and toll traverſe; but as none of 
them are exactly in point, it is unneceſſary to ſet them down. 
The court took time to conſider, and in this term arreſted the 
judgment, | | 


Curia—This is a preſcription for a toll through the king's 
highway, the ſtreets of Gainſbrough, which cannot be taken 
without a good conſideration be alledged. The reaſon is, be- 
cauſe it is to deprive the ſubject of his common right and inhe- 
ritance to paſs through the Ling's highway, which right of paſ- 
ſage was before all preſcriptions. Moore 574, 575. Toll tra- 
verſe, or for going through a man's private land, may be pre- 
ſcribed for, without any conſideration ; and payment time out 
of mind is ſufficient, and will ſupport the preſcription, In the 
caſe at bar toll is demanded of the ſubject in the king's highway 
for paſting there; the ſubject ought to have a benefit for paying 


it; the conſideration here is for repairing, cleanſing, and main- 


taining divers and many fireets in Gainſbrough, not for repairing, 
Sc. all the ſtreets there; how therefore can we ſay that the 
plaintiff's waggon was paſling through any ſtreet repaired by the 
Jord of this manor; the waggon might be paſſing over ſome 
ſtreet not repaired by him when the diſtreſs was taken, for any 
thing that appears to the contrary, and we muſt take it that it 
was ſo ; we cannot let the defendant have judgment upon this 
record, Courts are exceeding careful and jealous of theſe claims 
of right to levy money upon the ſubject ; theſe tolls began, and 
were eſtabliſhed by the power of great men. The defendant's 
plea is as bad as can be; the lord has artfully tried to make it 
doubtful, whether this be a toll thorough or toll traverſe, for he 
has confounded them together; the conſideration he claims it 
for, is for mending the highway, and he would have us believe 
it is for paſſing through his own manor or land, The judgment 
was arreſted upon the merits, per tatam curiam. | 
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Beavor verſus Hides. C. B. 


A CTION for ſcandalous words. Five ſets were laid in the 

declaration, and upon the general iſſue, there was a general 
verdict for the plaintiff upon the whole declaration. One of the 
ſets of words were thefe, viz. He (meaning the plaintiff) was put 
into the roundhouſe for ſtealing ducks at Crowland, which were ak 
ledged to be ſpoken of the plaintiff by the defendant falſely aud - 


 maliciouſly. And it was moved in arreſt: of judgment that the 


words were not actionable, for the defendant doth not ſay ex- 
preſsly that he ſtole the ducks, like the caſe in Cro. Eliz. 234. 
« [ have ſerved thee with the queen's letter for ſlealing goods in my 
&« mother's houſe,” were held not actionable. Thou art a falſe 
&« Þnave, thou waſt arraigned for tus bullocks,” held not action- 


able. Cro. Elia. 279. and it was ſaid, if the words had been, 


1 Ro. Abr, 
£4, p 6. 


« Thou art a falſe knave, thou waſt arraigned for ſtealing two bul- 
&« er;“ theſe words would not have been actionable, for a man 
may be arraigned for ſelony, and yet no felon. James Steward 
© 75 in Warwick gavl for flealing a mare and other beaſls ;” after 
verdict the whole court gave their opinion ſeriatim, that theſe 
words would not beat an action, for they do not aſſirm directly 
that he did ſteal the beaſts. Hob. 177. h 


In anſwer, it was ſaid for the plaintiff, that theſe words are 
alledged to be falſely and maliciouſly ſpoken of the plaintiff by the 


defendant, and the jury have found that they were ſo maliciouſly 


and falſely ſpoken, like the caſe in Cro. Car. 268. © He vas 
« arraigned at Warwick for ftealing of twelve hogs, and if he had 
nat made goed friends it had gone hard with him“ ubi re verd he 
never was arraigned for felony. After a verdict, theſe words 
were held to be actionable, being laid to be ſpoken falſely and 
malictouſly. * Thou art a clipper, and thy neck- ſhall pay for it;“ 
aſter a verdict held actionable, though the word c/ipper be am- 
biguous. Skin. 182. Jou are a rogue, and broke open a houſe 
« at Oxford, and your grandfather was forced to bring over 401. to 
« make up the breach“ held actionable, though the word rogue is 
not; and breaking open a houſe is only a treſpaſs. Skin. 364. 
« He was ſent to priſon for running vool.;” held to be actionable 
by Lee C. J. at Guildhall. * He was wwhipt about Taunton ca/tle 
« for ſtealing ſheep;” were held ationable. 1 Rell, Abr. 50. pl. 9. 


This motion in arreſt of judgment was made in 1ichaelmas 
term laſt, when the court thought the caſes cited for the deſend- 
ant were in point, that theſe words are not actionable, | 


Lord Camden ſaid, if we ſhould judge theſe words aQionable, 


many actions would ariſe at every allizcs in the kingdom, where 
the 
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the common topic of converſation is, that ſuch a man was ſent to 
gaol for ſuch a crime, and ſuch a one was arraigned, and tried, 
Wc. De. and if ſuch words are true, where is the ſlander ? ſay- 
ing * a man was whipt,” if the words are true, is no ſlander, 


Bathurſt J. alſo inclined to think the words were not aCtion- 
able, but thought that if this particular ſet of words were not 
proved at the trial, the po/ea (upon the judge's certificate that 
they were not proved) might be amended, and a verdict for the 
defendant entered as to this ſet of words, if any precedent for it 
could be found ; for he ſaid, if they were not proved, the plain- 
tiff ought not to have had a verdict upon them; but if this can- 
not be done, he thought the cafes cited for the defendant fo 
ſtrongly in point that the court were bound by them, Gould ]. 
was of the ſame opinion, and ſaid the caſe in Hb, 177. was fo 
{trong for the defendant, and ſo folemnly determined, that he 
could not well get over it, 


Lord Camden (in anſwer to Mr. Juſtice Bathurft) ſaid, it would 
be very dangerous after a verdict of twelve men recorded by the 


court, to refer to the judge's notes in order to alter it; and he 


thought there was no precedent of ſuch a caſe, and that a ver- 
dict cannot be varied. Aud the court at this time pronounced 
that the judgment mult be arreſted, unleſs cauſe the laſt day of 
the term (Hilary term laſt). But at that day they adjourned 
it for further conſideration; and after having taken time till this 
term, the court changed their opinion, and gave judgment for 
the plaintiff, that the words were actionable. | 


Lord Camden—Upon conſidering this caſe more fully, we are 
now all of opinion that theſe words being laid in the declaration 
to be ſpoken falſe:y and malicionfly of the defendant, are action- 
able; we mult take it upon this record, that the plaintiff was real- 
ly not put in the roundhouſe or impriſoned for itcaling of ducks, 
becauſe the jury have found that the words were fa/ſely ſpoken 
the words clearly import that the plaintiff had been guilty of a 
crime, and if the fact had becu true the defendant might, and 
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ought to have juſtified; if we ſhould arreſt the judgment, the 


malevolent would think the plaintiff had been guilty of the crime 
falſely imputed to him, and the good-natured could not help 
ſuſpecting him to have been ſo. We lay great ſtreſs upon the 
word falſe; if words are true they are no ſlander, but may be 
juſtified. The objection here 4s, that the words do not expreſsly 
alledge that the plaintiff ſtole ducks; but words are to be taken 
according to the comman par/ance, and to be ſpoken in the worſt 
ſenſe according to the common underſtanding of the by-ſtanders. 


Cre, Fac. 154. * I know what I am; I know what Snell is, I Co. Jee- 


« never buggered a mare,” It was objected theſe words were 


247. 268. 
3 Ley. 82. 


not actionable, for they do not charge the plaintiff with buggery Moor 808. 
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but the court ſaid they implied a charge of buggery, and gave 
judgment for the plaintiff. 2 Lev. 150. The words in the 
preſent caſe mult be taken to be falſe, and to throw a ſtain upon 
the plaintiff's character. | 

Judgment for the'plaintiff per totam curiam. 


Gollin ver/us Wilcock. C. B. 


SPECIAL. action upon the caſe, wherein the plaintiff declares, 

that whereas by the laws of this realm no perſon ought to be 
arreſted, impleaded, or impriſoned without a probable cauſe of ac- 
tion againſt him, yet the defendant falſely and maliciouſly, without 
any probable cauſe of action, in the king's court of record held at 
and for the. borough of Bridgwater in Somer/etſhire, on the 3oth 
of September 1765, levied a plaint againſt the plaintiff in a plea 
of treſpaſs upon the caſe to the damage of 10/., and afterwards. 
at the ſame court on the ſame day ſued out upon the ſaid plaint 
a writ of capias ad reſpondendum directed to the bailiffs of the bo- 
rough, to take the plaintiff, and have his body before the judges 
of that court on Monday after the ſervice of that writ, to anſwer 
the defendant in the faid plea; which writ the defendant fal/ely 
and maliciouſly cauſed to be indorſed for bail 5 J. 3s. 11 d. againſt 
the plaintiſt; and the defendant further falſely and maliciouſly, 
and without any probable cauſe, afterwards, on the 3d of October 
1765, at the ſaid borough, cauſed the plaintiff to be arreſted and 
kept in cuſtody twenty-four hours, without any probable cauſe, 
when in truth and in fact the defendant had nat at the time of the 
levying the plaint, or of the ſaid arreſt and impriſonment, any juff 
or probable cauſe of action againſt the plaintiff for which he ought to 
have been arreſted and impriſoned ; and the defendant hath not de- 
clared againit the plaintiff in that plea, nor further proſecuted 
his ſaid plaint, but hath diſcontinued the ſame, and the ſame ſuit 
is long ſince ended and determined; and the plaintiff in fact ſays, 
that by means of the premiſes he is greatly injured and damni- 
fied, and hath been put to great charges in freeing himſelf from 
the ſaid impriſonment, and forced to undergo grievous pains of 
body and mind, and during his impriſonment was hindercd from 
exerciſing his lawful employment, trade and buſineſs, and loſt 
the whole profit thereof at the borough aforefaid to his damage 
of ſifty pounds. The defendant pleaded Not guilty of the pre- 
miſes laid to his charge, and thereupon iſſue is joined. 


This cauſe was tried at the laſt Smerſerſbire aſſizes before Mr. 
Juſtice Aflen at Taunten, when the jury gave a verdict for the 
plaintiff and 5 /. damages. The judge reported that it appeared 
in evidence at the trial, that the plaintiff and defendant both lived 
at Taunton à quarter of a year together; that the plaintiff _ 
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all that time indebted to the defendant in about 5 J. upon a con- 
tract at Taunton, where the plaintiff appeared publicly, and 
might have been arreſted for the ſame there at any time; that 
the defendant ſaid, that if he could not do for the plaintiff at 
Taunton he would do for him at Bridgwater ; that afterwards 
at the fair at Bridgwater, when the plaintiff was ſtanding at his 
{tall here expoſing his goods to ſale, the deſendant came along 
with the bailiffs to the ſtall, and ſaid to the bailiffs, here is the 
rogue, there is your priſoner, whereupon they inſtantly arreſted 
the plaintiff in the fair; the plaint levied, and the capras indorſed 
for bail, were alſo proved; there was alſo evidence of the injury 
the plaintiff ſuffered, and the expences he was put to on this 
occaſion ; there was no witneſs called for the defendant, but it 
was admitted that he diſcontinued his action in the borough, 
when he knew it would not lie there, and that he brought an- 
other action againſt the plaintiff for what he owed him, and had 
got a verdict at that aſſizes for the ſame, ſo that there really was 
a debt owing by the plaintiff to the defendant, at the time the 
plaintiff was arreſted at the ſuit of the defendant in the borough 
court of Bridgwater, though it was not contraCted- within that 
juriſdiQtion ; but the judge was of opinion, that the arreſt hers 
at the time of the fair was done maliciouſly, and was ſatisfied 
with the verdict. ; | 
It was moved for a new trial, becauſe the evidence did not 
ſupport the declaration (with .leave given to the defendant at 
the ſame time to move in arreſt of judgment in cafe he ſhould not £1 
ſucceed in this motion); it was objected that the giſt of this kind | 
of action is malice; as where a man maliciouſly arreſts another 
when there is really no debt at all owing, or where one mali- [ 
ciouſly arreſts another for a far larger ſum than is really due, | 1 
with an intent to oppreſs him and prevent his friends from being 
bail for him; but the malicious intention muſt clearly be made i} 
to appear, and muſt be expreſsly averred in the declaration; i 
in the preſent caſe it appears there was really and bond fide a debt 
of 51. and upwards owing from the plaintiff to the defendant 
at the time of the arreſt at Bridgwater, and that the defendant 
not knowing but that he might lawfully ſue plaintiff zhere cauſed 
him to be arreſted there; but as ſoon as he was informed that a 
court had no juriſdiction, he diſcontinued his action, and 1 
brought another in a ſuperior court, and has recovered ; ſo there 
appears no malice in the caſe. 2dly, It was objected that an {4 
action will not lie either againſt the judge, officer, or party, for i] 
arreſting a man in an inferior court, when there is no cauſe of - i 
action within that juriſdiction; and the caſe of Temple v. Kil- 
lingworth, B. R. Hil. 2 V. & M. Rotulo 725. Carth. 189. 
1 Show. 254. S. C. 12 Mod. 4. S. C. was cited as in point, 
wherein the "plaintiff declared thus: viz. “ Petrus Temple 


ͤqueritur de Samuele Killingworth in cuſtodia mareſcalli mareſ- bh [1 
* caltize, r. pro ed videlicet quod ptædictus Samuel machi- bl | 


'* nans & malitiosè intendens eundem Petrum magnopere prægra- 4 
93 « yare” 7 


Hob. 105. 


7. 
Cro. El. 628. 
636. 

Stat. 3 Ed. 1. 
cap. 38. 
Rexpiſt. 58. 
F. N. B. 45. 
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te vare & minus juſtꝭ opprimere 25 die Aprilis anno regni domini 
«© regis & dominæ reginæ nunc primo, injuſtè & malitioſè apud 
« London prædictum in parochia, &c. in warda, &c. prætextu 


& colore cujuidam prætenſæ querelz in curid dictorum do- 


« mini regis & dominæ reginz ad tunc tenta coram Johanne 
Flint milite tunc uno vicecomitum civitatis Londini prædidti 
jn computatorio ſuo fcituato in parochia & warda præqdictis 
te intratz & levatæ ad ſectam ipſius Samuelis ſuper quandam 
« prætenſam actionem ad magnum prætenſum damnum ipſius 
« Samuelis arreſtari & impriſonari ibidem cauſavit & procuravit, 
« ac prædictum Petrum jn priſona & cuſtodia ibidem ratione 
« arreitationis prædictæ per magnum tempus ſciliect per ſpatium 
te ſex dierum detineri ſecit pro defectu ſuflicientium manucap- 
&« torùm & ſecuritatis ad prætenſam actionem prædictam pro 
« prædicto prætenſo damno, ubi re vera & in facto prædictus 
« Samuel tempore arreſtationis & impriſonamenti ipſius Petri 
© prædicti ut pr:efertur, vel ad aliquod tempus antea, nullam ha- 
0 buit cauſam aClionis verſus præfatum Petrum infra juriſdictio- 
t nem ejuſdem curiz ratione quorum quidem injuſte malitioſe 
* arreſtationis & impriſonamenti prædicti ipſius Petri ipſe idem 
Petrus non ſolùm in priſona & cuſtodia per totum tempus præ- 
« dictum detentus & de libertate ſua deprivatus fuit ſuper præe- 
« dictam prætenſam ad ĩonem ob prætenſum damnum prædictum 
«© verumetiàm magnos labores et expenſas pro relaxatione ſua ab 
te arreſtatione & impriſonamento illis erogavit ac ſubire & ero- 
c gare compulſus fuit, unde dicit quod deterioratus eſt & dam- 
„ num. habet ad valenciam quingentarum libtarum et inde pro- 
« ducit ſectam, Sc. The defendant pleaded the general iſſue 
Not guilty, and there was a verdict for the plaintiff, It was 
moved in arreſt of judgment, that the plaintiff (when he was de- 
fendant below) ought to have pleaded to the juriſdiction of the 
ſheriff's court, and if the plea had been refuſed, then a prohibi- 
tion would have been granted: the court inclined to that opinion, 
and judgment was ſtayed till the plaintiff ſhould move it again; 

and afterwards the plaintiff moved for judgment, and the caſes in 
the * margin were cited to maintain the action, but the court 
was not ſatisfied with the action. There does not appear any 
judgment entered upon the roll. In Shower 254. 8. C. Holt C.]. 
ſaid, the point was fit to be conſidered by all the judges and in 
12 Mod. 4. S. C. Halt C. J. ſaid, that of late it is held that caſe 
will not lie for proſecution in an inferior court where the court 
has not juriſdiction: that the firſt caſe in point was at Huntingdon 
aſſizes, and referred to the C. B., and there adjudged that for 


* ſuing one without any cauſe-of action at all no action lies, unleſs 
it appears to be with a malicious and vexatious deſign. Eight of 
9* the judges ſeemed to think the action would not lie. | 


It was anſwered by the counſel for the plaintiff, that it appears 
by tlie judge's report, in this caſe at bar, the time, place, and every 
circumſtance attending the arreſt at Bridgwater, that it was mo 
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with a ma:icious deſign to injure the plaintiff in the ſale of his 
goods at the fair, and to expoſe him to his cuſtomers : the defend- 
ant muſt certainly know that the borough court. at Bridgtyater 
had no juriſdiction, and his diſcontinuing the action after he had 
executed his malicious deſign will not avail him: and 2dly, that 
it is a rule in law, that whereſoever a man ſuffers an injury, 
joined with a loſs, the law ſhall give him a remedy and recom- 
pence, Hob. 45.3 and no remedy or ſatisfaction can be had in 
this caſe unleſs this action will lie; for falſe impriſonment cer- 
tainly will not lie. Gꝛwinne v. Poole & al. 2 Lutw. 935. 1571, 
1572. And that an action will lie for ſuing in an inferior court 
without any cauſe of action within the juriſdiction, was held 
good, was cited 2 Shower 328. Hudſon and Cooke. | 


In reply to the caſe of Hudſon and Cooke, was cited what Sir 
John Powel ſaid in his learned argument in the caſe of Gwinne v. 
Pole, 2 Lutw.1571, 2. In regard to the caſe of Hudſin and Cale. 
« I was preſent (ſays he) when the caſe of Hudfon and Cote was 
« adjudged; it was an action upon the caſe brought againſt the 
« defendant for commencing an action in an inferior court 
« where the cauſe of action aroſe out of the juriſdiction of that 
* court; Not guilty was pleaded, and a verdict for the plaintiff ; 
„and an exception was taken in arreſt of judgment, for that it 
© was not ſhzwn that the defendant knew that the place where 
te the action aroſe was out of the juriſdiction. But it was held 
« by Zefferys, Holloway, and Walcot, that it was aided by the ver- 
dict; Mithens J. being of a contrary opinion—l coufeſs { ſays 
« he) that I then thought it ſtrange that the g of the action 
„ ſhould be aided by the verdit;” therefore the defend- 
at's counſel inſiſted this caſe of Hudſon and Cooke is not 
law, | 


Lord Camden — Baron Powell in his argument of Gwinne and 
Poole, has ſtated the learning of caſes of this kind, but hath not 
laid down any preciſe rule of law: this is a nice caſe, and is to 
be looked into with preciſion. There are no cafes in the old 
books of actions for ſuing where the plaintiff had. no cauſe of 
action; but of late years, when a man is maliciouſly held to bail 
where nothing is owing, or when he is malicioully arreſted for a 
great deal more than is due, this action has been held to lie, 
becauſe the coſts in the cauſe arc not a ſufficient ſatisfaction for 
impriſoning a man unjuſtly, and putting him to the difficulty of 
getting bail for a larger ſum than is due, Whenever this kind 
of action is brought, the particular gravamen muſt be alledged 
in the declaration, and it muſt be laid that it was done malicionſſy, 
and with an intent to iujure and oppreſs : the fact of the evidence 
in the preſent caſe is, that the defendant at Bridgwater faid, 


« 1 now I can catch you here though I could net at Taunton; 


but this doth not prove that he might not think that the action 
Vol. II. X would 


y 
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would lie at Bridgwater, and it ſeems to me that he did not 
know to the contrary when he levied his ptaint, becauſe as foon 
as his attorney informed him that it would not lie there, he diſ- 
continued his ſuitz I think the declaration is ill, becauſe it is 
not alledged in the declaration, that the defendant knew that the 
place where the cauſe of action aroſe was out of the juriſdiction 
of the borough court of Bridgwater, and that the caſe proved at 
the aſſizes is different from the caſe ſtated in the declaration, and 
if it be ſo, we ought to grant a new trial. 


Clive J.— This is the firſt action of the kind I have ever ſcen 
propght for ſuing in an inferior court which has not juriſdiction, 
_ am inclined to think the declaration will not ſupport the 
evidence. 


Bathurſt J.— This is a motion for a new trial, as being a ver- 
dict againſt evidence. I cannot help agreeing with the judge 
who tried this cauſe, that the arreſt at Bridgwater was maliciouſly 
done; it then comes to this queſtion, whether an action upon 
the caſe will not lie for ſuing in an inferior court which has not 
juriſdiction, with the circumſtances of malice, which manifeſtly 
appear; and I am yery clear that it will lie, but think this de- 
claration is not rightly drawn; it ought to have alledged, that 
the defendant knew that the cauſe of action did not ariſe within 
the juriſdiction of the court at Bridgwater, and then it would 
have been right enough. But the court can ſee in this caſe that 
Juſtice and equity are with the plaintiff, and they never will grant 
new trials, where the verdict is on the honeſt {ide of the cauſe: 
The cafe of Smith v. Page, 2 Salk. 644. is a very ſtrong caſe to 
this purpoſe. In ejectment, the plaintiff was a mortgagee and 
claimed by ſurrender, whereas the land was not copyhold, and 


the defendant claimed only by a voluntary conveyance, the ver- 
dict was for the plaintiff, and the court of B. R. would not ſet it 


aſide, and grant'a new trial againſt the honeſty of the cauſe; ſo 
in the preſent caſe, I think the honeſty of the cauſe is with the 
plaintiff, and therefore I am for ſupporting the verdict if poſſible. 
When a defendant has got a verdict in a hard action, the court 
will not grant a new trial, and in many cafes, as in qu lame, 
no new trial is ever granted, where the defendant has got a 
verdict. | 


Gould J.—T am of the ſame opinion with my brother Bathurſt, 
as to the malice in the defendant, and the. juſtice of the plain- 
tiff's cauſe, and think the defendant was conſcious that he had 
no right to arreſt the plaintiff at Bridg«vater; and the court will 
be gute to ſupport this verdict, as they ſee it is on the ſide of. 
juſtice, and will not grant a new trial. I am inclined to think 
this declaration is well enough, for it is alledged, That the de- 
fendan? maliciouſly, without any probable cauſe, at the ſaid wo 

15 cauſe 
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cauſed the plaintiff to be arreſted ; when in truth and in fad? the de- | 


fendant had not at the time of levying the plaint, or of the arreſt and 
impriſonment, any juſt or probable cauſe of ation, for which he ought 
to have been arreſied and impriſoned. I think this is a ſubſtantial 
diſcloſure and allegation of his cauſe of action, and was ſufficient 
notice to the defendant to come with proof, and ſhew at the trial 
that he had a cauſe of action ariſing within the juriſdiction of 
the court at Bridgwater, and that the plaintifF in his declaration 
was not obliged to aver, that the defendant knew that his cauſe 
of action did not ariſe within the juriſdiction of that court, for 
this is matter of evidence, which no man is obliged to ſet out in 
his pleadings. As at preſent adviſed, I think this declaration is 
ſubſtantially good: but ſuppoſing it is not, yet in ſuch a caſe as 
this we ought not grant a new trial. The court being divided, 
took time to conſider; and afterwards, in this ſame term, Lord 
Camden and Mr. Juſtice C/ive agreed in opinion with Mr. Juſtice 
Bathurſt and Mr. Juſtice Gould to refuſe a new trial, 


Lord Camden I] think, upon further conſideration, that as the 
juſtice and equity of the cauſe is on the fide of the verdict, we 


ought not to grant a new trial. I ſhall always be willing to grant 


a new trial, where the equity and juſtice of the caſe is with him 


who prays it, if the law and circumſtances of the caſe will per- * 


mit; and ſhall be as willing to refuſe a new trial, where I am 
warranted to do ſo by precedents. The granting new trials be- 
gan within time of memory, and I will not extend the practice of 
granting them further than precedents have already gone. This 
is an action for bringing a ſuit at law; and courts will be cau- 
tious how they diſcourage men from ſuing. Where a party has 
been — ſued and held to bail, malice, and that it auus withe 
out any probab!c cauſe, muſt be alledged and proved. Upon more 
mature conſideration, we are all now of opinion, that if you hold 
a man to bail in an inferior court when you know it hath not ju- 
riſdiction, and with malice, an action upon the caſe will lie. And 
that if the plaintiff had averred, that the defendant knew that his 
cauſe of action did not ariſe within the juriſdiction of the court 
of Bridgnoater, we are all clear of opinion the declaration would 
have been good; that ſingle averment, together with malice, would 
have been ſufficient without any other. The plaintiff and de- 
fendant lived in the ſame town of Taunton a quarter of a year 
together, and the defendant to whom he was indebted all that 
time, never ſued him there, (though it is not pretended but the 
plaintiff always appeared publicly,) but the defendant follows him 
to Bridgwater and abuſes him zhere publicly, and arreſts him in 
the fair at his ſtall, when the defendant muſt know that the 
court there had no juriſdiction ; we are forced to ſay the verdict 
is according to the juſtice of the caſe, and on a motion for a 
new trial we are defired to grant it for a fault in the declaration 
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againſt the juſtice of the caſe; but if I had only the cafe of 
Deerly v, The Ducheſs of Mazarine, 2. Salk, 646. to warrant me, 
(though the jury were liable to an attaint in that caſe,) I would 
not grant a new trial in the prefent caſe. So a new trial was 
refuſed by the whole court. 


Williams ver/us Leaper. C. B. 
What is or OXE Taylor was indebted to the plaintiff J/illiams in 4 51. for 


nad {yay three quarters of a year's rent for a meſſuage which he held 
* — of him; and Taylor becoming inſolvent, made a bill of ſale to 


frauds and the defendant Leaper of all his goods in the ſaid meſſuage in truſt, 
P&Juries. to be ſold for the uſe of his creditors. While the defendant was 
in poſſeſſion of the goods upon the premiſes, the plaintiff (the 
landlord) came there to diſtrain for his rent, whereupon the de- 
fendant, in conſideration that the plaintiff would not diſtrain, 
undertook and promiſed to pay the plaintiff the ſaid ſum of 451, 
and upon that promiſe this action is brought againſt the defend- 
ant for non-payment of the money, and was tried before Lord 
Mansfield at Guildhall, London; verdict for the plaintiff, ſubject 
to the opinion of the court, whether this promiſe (not being in 
writing) was within the ſtatute of frauds and perjurics, as being 
a promiſe to pay the debt of another perſon. This point was 
debated by Mr. Morten for the plaintiff, and Sir F/etcher Norton 
and Mr. Wallace for the defendant. To fhew that it was not 
within the ſtatute was cited Read v. Naſh, Trin. 24 & 25 G. 2. 
B. R. And that it was within the ftatute was cited Z y. 


Hutchinſon, Trin. 32 & 33 G. 2. C. B. ante. 


Curia This is not a promiſe to pay the debt of another, the 
oods were debtor, and the defendant was in nature of a bailiff 
for the landlord, and if the defendant had ſold the goods and re- 
ceived money for them, an action for money had and received 
for the plaintiff's uſe would have laid in this cafe by all the 
juſtices except A/on, who thought if the goods had not ſold for 
ſo much money as the plaintiff's rent, he would have been liable 
for no more than what they fold for; but per Yates J.—The de- 
fendant's promiſe is an admiſhon that the goods were ſufficient 
to ſatisfy the plaintiff's demand, and it was a new contract upon 
a good conſideration z the defendant had an intereſt, and the 
plaintiff gave up his right to diſtrain. Judgment for the plaintiff 


per totam curiam. 
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Blaxton ver/is Pye. C. B. 


N adion of afſunpir upon a wager of fourteen guineas to 
cight guineas by the plaintiff with the defendant, upon two 
races to be run by two horſes called Elephant and Granby,' that 
Elepbant would win one of the races, viz. that if Elephant won 
one of the races, defendant promiſed to pay plaintiff eight guineas, 
and in conſideration thereof if Elephant won neither of the races, 
plaintiff promiſed. to pay defendant=ight guineas ; the event was, 
that //ephant won one race, fo the defendant loſt the wager. 
Aſter verdict it was moved in arreſt of judgment, that the conſi- 


deration of laying fourteen guineas to eight guineas in this caſe is 


nudum pactum, becauſe the laying above ten pounds upon a horſe- 
race is a bet within the ſtatutes againſt gaming; if the ſtatute of 
16 Car. 2. c. 7. and the fat. 9 Ann. c. 14. be taken together; fo 
that plaintiff could not poſſibly loſe the fourteen guineas, and 
therefore ought not be allowed to win the eight guineas of the 
defendant ; and of that opinion was the whole court, and the 


judgment in this caſe was arreſted ; and the court ſaid they ought - 


to extend the ſtatute of ꝙ Ann. to prevent exceſſive betting upon 
all ports as well as games, and that although horſe-racing is not 
mentioned in that ſtatute, to it is within the general words other 

ame or games, as in the caſe of Goadburn v. Marley, 2 Stra. 1159. 
See Lynell and Longbettom, ante, fo. 36, and Lovit and Thompſon, 


3 Geo. 3. C. B. 


Alcinbrook ver/us Hall. C. B. 


ACTION upon an aſumpſit, for money paid by the plaintiff 
for the defendant at his inſtance and requeſt. The caſe 
was this, viz, The defendant having loſt a ſum of money above 
ten pounds, upon a bet at a horſe-race, requeſted the plaintiff to 
pay it for him, which he did; the defendant objeCted, that this 
money being loſt at gaming, and recoverable back again by the 
fat. ꝙ Ann. c. 16. this action would not lie; but the court held 
this was not a caſe within the ſtatute, for there is not the word 

contract as in the ſtatute of uſury; Stra. 1249. So the court 
here held this was not a caſe within the fat, 9 Ann. and gave 


judgment for the plaintiff, 
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RAIN ITT TENA 
6 Geo. III. 1766. 
— 


Mary Hayes verſus Samuel Long, Clerk. C. B. 


CTION upon the caſe, wherein the plaintiff declares, that 
whereas ſhe is an honeſt ſubject, and never was guilty of 
keeping a bawdy-houſe, yet the defendant well knowing this, 
falſely and maliciouſly, without any probable cauſe, on the 13th of 
April 1965, at Leon in the county of Oxfors, charged and ac- 
cuſed her of being known to keep a lewd and diſorderly houſe, 
and of permitting ſeveral young gentlemen from Oxford trequent- 
ly to re ert to her houſe at late and unſeaſonable hours, and letting 
4 ſtay with her all night, and of behaving in a riotous and 
indecent manner at Benſon, and of being a public nuſance to the 
inhabitants thereof, and then and there falſely and malicioufly, 
without any probable cauſc, cauſed the plaintiff to be arreſted for 
the ſame ſuppoſed offences, and carried from thence to Oxford, 
in cuſtody before Thomas Randolph D. D. a juſtice of peace for 
the ſaid county, and there at Oxford falſely and maliciouſly, and 
without any probable cauſe, cauſed the plaintiff to be examined 
before him, and on that occaſion to be kept in cuſtody for five 
days, when in truth and in fact the plaintiff never was guilty of 
any of the ſaid offences; and the defendant afterwards, at the 
general quarter- ſeſſions holden at Oxford for the (aid county the 
16th of April, in the 5th year of the king, before Theophilus 
Leigh D. D. and others, juſtices of peace of the ſaid county, 
falſely and maliciouſiy without any probable cauſe, indicted the plain- 
tiſt, for that the on the iſt of May in the 4th year of the king, 
and on divers days between'that day and the day of preferring. 
the indictment at Benſon, did keep and maintain a common ill- 
governed diſorderly houſe, and in her houſe for lucre and gain 
permitted drinking and whoring, to the common nuſance of the 
public, and againſt the peace &c.; and the defendant maliciouſly, 
Sc. proſecuted the indictment until the plaintiff, at the quarter- 
ſeſſions held at Oxford the 23d of July in the 5th year of the 
king, was thereof by a jury of the ſaid county lawfully acquitted, 
on. account of which indictment and premiſes the plaintiff has 
been 
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been much damnified and obliged to pay large ſums of money, 
to the plaintiff's damage of 10004. 


The univerſity of Oxford come and claim conuſance, ſetting 
forth the privileges of the univerfity, under a charter of 14 H. 8. 
by which the king grants to the univerfity the conuſance of all 
cauſes, where either plaintiff or defendant is a member thereof, 
though the cauſe of action ariſe in any part of the kingdom, with 
an excluſive elauſe that no juſtice (and particularly mentions the 
judges of this court) ſhall preſume to intermeddle in any caſe 
ariſing within the juriſdiction of the univerſity, which charter 
and privileges are confirmed by an act of parliament of 13 Kliz. 
The defendant makes an affidavit, and ſwears he is, and for 2t 
years paſt has been, a member and ſtudent of the college of 
Chrift-Church ; that he is now reſident there; whereupon the 
court made a rule for the plaintiff to ſhew cauſe why the claim 
of conuſance ſhould not be allowed. 


Upon ſhewing cauſe, an affidavit was produced by the plaintiff, 
which ſwears that the defendant generally reſides, and is obliged 
to reſide at Benſon, where he has a college living, and though his 
name remains upon the books of the »ollege, and he is ſtill a 
member thereof, yet he has no room or chamber there to reſide 
in; thereupon it was inſiſted for the plaintiff, that conuſance of 
pleas ought not to be allowed to the univerſity for two reaſons: 
iſt, Becauſe the cauſe of action aroſe at Benſon out of the uni- 
verſity: 2dly, That the defendant had no right to the privilege 
of the univerſity, he having ceaſed to reſide there as a ſtudent 
and member thereof, and being obliged to reſide upon his living 
at Benſon ; like the caſe of an attorney, after he has left off prac- 
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tiling, and no longer attends this court, he ſhall not be entitled 


to privilege, notwithſtanding his name remains upon tne roll of 
attornies. 


In anſwer, it was ſaid for the defendant, that the plaintiff was 
indicted at Oxford for keeping a bad houſe at Benſon, and there- 
fore the cauſe of action aroſ at Oxford ; but however that was, 
the privilege extends all over the kingdom; and 2dly, he is 
ſworn to be a member of the univerſity, and ſometimes reſides 
there, and ſometimes upon a college curacy at Benſon. 


Lord Camden—The charter extends to actions ariſing in any 
part of England ; but ſurely it could never intend that ſcholars as 
plaintiffs ſhould have the privilege of ſuing in the univerſity in 
cauſes of aCtion ariſing in any part of England; but when they 
are defendants, this privilege extends all over Exzg/and. The 
charter was granted and confirmed by parliament to the members 
of the univerſity in conſideration of their being reſdent there, and 


the privilege extends from the higheſt member to the loweſt ſer- 
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vant there reſiding. The ſuperior courts conſtrue this privilege 
very ſtrictly, therefore it ought to be made to appear clearly to 
the court that the defendant is a ſcholar reſiding. Great num- 
bers of perſons remain on the books long after they have leſt the 
univerſity, on purpoſe to vote for members, &c. Many who are 
fellows cf colleges never go thither at alt; I myfelf was one a 


long time, and never went there at all: it would be ſtrange if 


this court ſhould allow conuſance in caſes where ſuch perſons are 


deſendants; it is therefore abſolutely neceſſary that refidence 


ſhould be proved to the court. The claim under the: ſeal of the 
univerſity ſays not one word of the reſidence of this defendant, 
and fo we can ſee why the courts have required affidavits of the 
reſidence ; yet if the i bas ſhould certify falſely that a perſon 
is reſident who is not, there is no doubt but an action upon the 
caſe would lie againſt him, and therefore the chancellors do not 
chooſe to certily reſidence ; and I am inclined to think the chan- 
cellor knew that this defendant was not refident, and ſo did not 
certify that matter. Leng's aſſidavit is a ſubterfuge under the word 
reſidence, which is indefinite. If a man reſides for one night, and 
ſwears he was reſident, he could not be convicted of perjury: 
It is certain he is curate of Benſon, and has a family there, and 
frequently reſides at Oxford, but he does not ſay how long 
together. | 


In ſimilar caſes, as that of an attorney leaving off to praiſe, 
though his name remains on the roll, he is no longer entitled to 
the privilege of the court. I am of opinion that conuſance ought 


not to be allowed. 


Clive J.—I am of the ſame opinion. The caſe of an attorney's - 


privilege is ſimilar to this. I think there needs no affidavit of the 
reſidence, but that the chancellor ought to certify reſidence, or 
the conuſance ought not to be allowed; however, it appears to 
the court that the defendant is not reſident at Oxford, but upon 
his curacy at Benſon. F 


Bathur/1 J. If we were to ſay that every member whoſe name 
is in the books of the univerſity was entitled to this privilege, it 
would be very inconyrnient ; reſidence of the party onght to ap- 
pear upon record, and muſt be entered before it can be allowed. 
The univerſity of Cambridge claimed conuſance, and produced the 
certificate of the chancellor, that the parties were of the unjverſi- 
ty; and upon the rule to ſhew cauſe, it was objected that the 
claim ought to be entered on the roll, and an affidavit to verify the 
certificate ſhould be produced; and of that opinion was the 
court, and diſcharged the rule. Paternefter v. Graham, 2 Stra. 810. 
And in the caſe ot Kenrick and Kinaſton B. R. the claim was en- 
tered on record. The claim of conuſance is tantamount. to a 
plea in abatement of the ſuit here, the truth whercof us Fe 
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verified by affidavit; fat. 4 Ann. This ſeems to be the reaſon 
why affidavits were firſt introduced, and required in theſe mo- 
tions ſor allowing conuſance. An athdavit therefore ſeems ne- 
ceſſary as well as the chancellor's certificate of reſidence, and we 
cannot allow this claim of conuſance, before it appears to us upon 
record that the party is reſident in the univerſity. 


Gould J.—I am of the ſame opinion; where the ſuggeſtion 
ſor a prohibition is defective, you cannot have a prohibition. 


Claim of conuſance diffallowed per totem curiam. 


Gates verſus Bayley. C. B. 


T RESPASS for taking and impounding the plaintiff's cattle, 
and keeping them in the pound lo clofely conlined together, 
that by reaſon thereof one of the beaſts died ; the defendant firſt 
pleads the general iſſue to the whole declaration, and thereupon 
iſſue is joined; and, ſecondly, a juſtification under the corporation 
of London that he took the cattle damage-feaſant, and put them 
into the pound, as it was lawful for him to do; the plaintiff re- 
plies de injuria ſua propria, and thereupon iſſue is joined. The 
jury gave a verdict for the plaintiff upon the general iſſue, and 
the value of his beaſts that died in damages; upon the other 
iſſue on the juſtificationgthey found for the defendant, 


And now it was moyed that judgment might be entered for 
the defendant, becauſe the jury have found for him upon the 
juſtification, which covers the whole treſpaſs in the declaration ; 
and the beaſts dying after being put into the pound is only grava- 
men, and does not make the defendant a treſpaſſer ab initis; if 
the plaintiff can have any action for the loſs of his beaſts it 
muſt be caſe and not treſpaſt: the difference between treſpaſs 
and caſe is, that in zre/paſs the plaintiff complains of an imme- 
diate wrong, and in ca/e of a wrong that is the conſequence of 
another act: per Forteſcue J. and by Raymond J. — That diſtinc- 
tion is perfectly right: and, by the Chief Juice — We mult keep 
up the boundaries of actions, otherwiſe we ſhall introduce the 
utmoſt confuſion; if the act, in the firſt inſtance, be unlawful, 
treſpaſs will lie; but if the act is prima facie lawful, (as it was in 
the caſe at bar,) and the prejudice to another is not immediate 
but conſequential, it muſt be an action upon the caſe; and this 
is the diſtinCtion. 1 Stran. 635. Reynolds v. Clarke; 2 Ld. Raym. 
1402.5, C. 8 Med. 272. S. C. That the per quod the cattle 
died, after impounding in treſpaſs, is only aggravation. 1 Fent. 54. 
The only ad done by the defendant in this caſe was the taking 
and impounding the cattle in the common pound, for doing da- 
mage; this the law gave him authority to do, and he _ 
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other act whatever; and he cannot be charged in treſpaſs ſor the 
deathof the beaſt, which was a conſequence, and not an immediate 
malfeaſance by the defendant; no man can be a treſpaſſer for 
a nonfeaſance ; the law gave the fix carpenters authority to go 
into the tavern, but the vet paying for the wine did not make 
them treſpaſſes ab znitio; the taverner might have his action of 
debt for the wine. 8 Rep. 146, 147. Treſpaſs will not lie for 
taking an exceſſve diſtreſs, becauſe the entry at firſt is lawful 
the remedy in that caſe is by the ſtatute of Maribridge, 2 Stra. 85 1. 
3 Lev. 48. So that it is not every abuſe of a diſtreſs that makes 


a man a treſpaſſer ab initio. 
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For the plaintiff it was ſaid, that the juſtification gives no 
anſwer to the putting the cattle ſo cloſely together, whereby one 
died; and therefore the plaintiff ought to have judgment upon 
the iſſue found for him on the Not guilty ; that it was a miſ- 


ſeaſance in the firſt inſtance, and made the defendant a treſpaſſer 


ab initic. Sed non allocatur. 


Curia The juſtification is in anſwer to the whole treſpaſs in 
the declaration, which is only the taking and impounding z all 
the reſt, as the dying of the beaſt, is only aggravation; if the 
plaintiff would have inſiſted that the defendant had abuſed the 
diſtreſs, he ought to have replied that after the ſaid diftreſs the 
defendant abuſed it / and ſe, and have concluded with an aver- 
ment, and this would not have been a degarture, becauſe he who 
abuſes a diſtreſs is a treſpaſſer ab initio, according to the caſe of 
Gargrave v. Smith, 1 Salk. 221. and Bag ſhaw v. Gaward, Telu. go, 
97. Judgment for the defendant per totam curiam. 


Barwis ver/us Keppel, Eſq. CB 


ACTION upon the caſe, wherein the plaintiff declares, that the 

defendant at the time, c. was an officer, viz. The ſecond 
major in the firſt regiment of 7 and as ſuch, in the abſence 
of all the ſuperior officers of the ſaid regiment, had the com- 
mand, government, ordering and direction of all the inferior 
officers and ſoldiers of the ſecond battalion of the ſaid regiment z 
and the plaintiff was then and there an inferior officer called a 
ſerjeant, and doing duty in the capacity of a ſerjeant in the ſaid 
ſecond battalion, and always during his continuance in the ſame 
office and ſervice of a ſerjeant, demeaned himſelf with great 
prutlence, propriety, honeſty, and obedience, as well towards 
his fuperior officers of the faid battalion, as alſo to the inferiors 
of the faid battalion, and by means thereof had deſervedly ac- 
quired the good opinion, credit, and eſteem, as well of all the 
ollicers and ſoldiers in the ſaid battalion, as: alſo of all other 
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perſons to whom he was known, and did lawfully and honeſtly 
acquire great gains, profits, aud emoluments by his ſaid ofhce, 
to his comfortable ſupport ; yet the defendant, well knowing 
the premiſes, but contriving and maliciouſly intending to hurt 
and injure the plaintiff, and to ruin him in his character and 
fortune, and to deprive him of the good opinion, credit, and 
eſteem as well of the officers aud ſoldiers in and of the ſaid bat- 
talion, as if the ſaid other perſons to whom he was known, and 
to deprive him ot the profits, emoluments, and advantages 
ariſing to him from his office and ſtation aforeſaid, on the 28th 
day of September 1761, wrongfully, unlawfully. and maliciouſly, 
and without any reaſonable ground or cauſe whatſoever, under the 
falſe, ſcandalous, and malicious pretence that the plaintiff had 
before that time behaved himſelf improperly in his ſaid office 
and ſtation, and had been guilty of a breach of orders in the 
exerciſe thereof; and that the defendant might therefore ſuſpend 
and remove him from his ſaid office and ſtation, the defendant 


did then and there ſuſpend and remove, and cauſe the plaintiff 


to be ſupended and removed from his ſaid oſſice and ſtation of a 
ſerjeant, and reduced him, and cauſe him to be reduced to the 
poſt and ſtation of a common ſoldier in the ſaid battalion, and 
wrongfully and maliciouſly kept and continued him, and. cauſed 
him to be kept and continued ſa ſuſpended and removed and 
reduced as aforeſaid for a long time, to wit, from thence until 
the ſuing out of the original writ. of the plaintiff; by means 
whereof the plaintiff hath during all that time unlawfully and 
injuriouſly, and under the falſe and malicious intent aforeſaid, 
been hindered and prevented from exerciſing his ſaid office of a 
ſerjeant, and his pay thereof, and has been deprived of great 
gains, profits, and emoluments, which otherwiſe would have 
accrued and ariſen to him therefrom, and is greatly leſſened 
in the good opinion, credit, and eſteem of all the othcers and 
ſoldiers in the ſaid battalion, and of the ſaid other perſons to 
whom he was known, to the plaintiff's damage of 1000/7. 


The defendant pleaded Not guilty, and the iſſue was tried at 
the ſitting after Hilary term 1765, at Weſtminſter, by a ſpecial 
jury, before the Lord Chief Jeſtice, when a verdict was found 
tor the plaintiff, damages 70/., coſts 40 s., ſubject to the opinion 
of the court upon the following caſe, viz. 


That in the year 1760, the plaintiff being one of the ſer- 
jeants of the ſecond battalion of the firſt regiment of foot- 
guards, and the defendant the ſecond major of the ſaid bat- 
talion, that battalion was ordered to Germany in the ſervice of 
his majeſty againſt his enemies then at war with this king- 


dom, and remained abroad in Germany till the end of the 


War. 


That 
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That this regiment conſiſted of three battalions, whereof Lord 
Ligonier was the colonel and commanding officer; that the firſt 
and third battalion remained in England, as did alſo the ſaid 
colonel Lord Ligonier, the lieutenant-colonel, and the firſt major 


of the ſecond battalion; and the defendant being the ſecond 


major, was, during the abſence of his ſuperior oſficers, the then 
commanding officer of the ſaid ſecond battalion in Germany for 
the time being in the army, under his majeſty's commander in 


chief his Serene Highneſs Prince Ferdinand, 


That in September 1761, the army being in hourly expectation 
of a battle, the advanced guard of the enemy being within a 
ſmall diſtance of the Eng/iſb army, a certain order was given by 
the ſaid Prince Ferdinand, that all deſerters from the enemy 
thould be immediately ſent to the head-quarters without being 


detained one moment. 


That the plaintiff had full notice of ſuch order, and that after 
ſuch notice of the ſaid order, viz. on the — day of September 
1761, and while the armies were in ſuch expectation of an en- 


gagement, three French deſerters came and ſurrendered them- 


ſelves to the plaintiff, then being the ſerjeant commanding the 
quarter-guard, who, notwithitan.ling ſuch order of his ſerene 
highneſs as aforeſaid, detained the ſaid deſerters fix hours with- 
ut bringing, or attempting to bring them, or either of them, to 
the head-quarters, or even making a report of ſuch deſerters 
to the defendant, the then commanding officer of the bat- 


talion, 


That the plaintiff being a ſcrjeant as aforeſaid, and as ſuch a 
non-commilhoned officer of the ſaid regiment, on the 28th of 


September 1751, was duly tried by a regimental court-martial for 


the ſaid offence, which found the defendant guilty of the ſaid 
charge, and by their ſentence ordered him to be ſuſpended from 
his office of ſerjeant for the ſpace of 'one month, and to do the 
duty and receive the pay of a private ſoldier during that time. 


That by the articles of war no ſentence of ſuch court-mar- 
tial is to be executed, till the commanding officer (not being a 
member of the court-martial) ſhall have confirmed the ſame; 
that the defendant then being the commanding officer, and no 
member of the coutt-martial, did not confirm the ſentence of 
that court, but on the contrary, -thinking the ſentence of the 
court-martial not a ſufficient puniſhment for an offence of ſo 
dangerous a conſequence, and while the army ſo remained in 
expeCtation of a battle, made an order in writing under his 


hand, ſubſcribed at the foot of the ſaid ſentence, via. But 


as ſerjeant Barwis could not be ignorant of the duke's order 
% cenccrning delerters, and colonel Keppel thinking his neglect 
«c might 
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„might have been attended with the utmoſt bad conſequences, 
« orders that he be broke, and that. corporal Blow be appointed 
« ſerjeant in his room.“ 


That the defendant being ſuch commanding officer of the ſaid - 


battalion, his ſaid orders were executed, and the plaintiff was 
roars... removed totally from his office of ſerjeant, and re- 
duced to the ſtation and pay of a private ſoldier, and was thereby 
forced and did perform the duty and receive the pay of a private 
ſoldier in the ſaid battalion in Germany, and afterwards in this 
kingdom, until the time of the trial of this iſſue. 


That by articles of war, non-commiſſioned officers may be diſ- 
charged as private ſoldiers, either by order of the colonel of the 
regiment, or by the ſentence of a regimental court-martial : that 
it is generally and univerſally underſtood in the army, that the 
whole power of the colonel devolves, in his abſence, on the com- 
manding officer for the time being, and that in fact ſuch com- 
manding officer ranl:s as colonel, and always acts as ſuch. That 
by the conſtant cuſtom and practice of the army, the command- 
ing officer for the time being hath always made ſerjeants, and 
broke or reduced them in the ſame manner as the colonel him- 
ſelf might have done if actually preſent ; that the defendant con- 
tinued in the ſaid regiment till the 3d of January 1762, before 
which time he was appointed to command an expedition to the 
Havannah, and never returned to the ſaid regiment ; that the 
plaintiff continued in Germany till —, at which time he came 


to England; that the plaintiff never complained to any ſuperior 


officer during the time the defendant remained in Germany, or 
during the time the plaintiff remained with the army in Germany, 
nor after his return to Englund. A 


The queſtion ſubmitted to the court is, Whether under the 
particular circumſtances of this caſe the plaintiff is entitled to 
recover in this action? 


It was objected for the defendant, that this is in the nature of 
an action for a malicious proſecution; and unleſs malice appears 
upon the ſtate of the caſe, the plaintiff cannot recover; the de- 
fendant being the commanding officer, had power to remove the 
plaintiff, (as he did,) who it appears had diſobeyed the orders of 
the commander in chief, and the leaſt malice does not appear in 
the caſe: falſity and malice are the ground and foundation of 
aCtions of this lind. 1 Leon. 107. and 1 Lev. 119. Action upon 


the caſe for making a falſe affidavit againſt the plaintiff, touching 


a malfeaſance in his office, and getting him turned out of it there- 
by; the falfehood war an evidence of the malice, which was the 
ground of that action. A condemnation of goods, for not enter- 

ing 
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ing them and paying duty by ſub-commiſſioners, was reverſed by 
commiſſioners of appeal in Ireland. An action for a malicious 
proſecution does not lie againſt the informer, for the judgment 
of the ſub-commiſſoners ſhews there was a foundation for the 
information and proſecution. Reynolds v. Kennedy, Mich. 
22 Geo. 2. B. R. upon error from Ireland. So in the preſent 
caſe, the court-martial's ſentence ſhews that the plaintiff diſ- 
obeyed orders, and that there was a good foundation for the 
commanding officer to reduce him, without having any falſchood 
or malice at all (againſt him), according to the conſtant practice 


of the army, as ſtated in the caſe. 


For the plaintiff it was ſaid, that he had been tried by a eourt- 
martial, who thought ſuſpenſion for a month a ſufficient puniſh» 
ment for his offence, and therefore it was malicious in the de- 
fendant to reduce him abſolutely to a private man, and malice 
being laid in the declaration, the jury have found it to be ma- 
liciouſly done. 


Curia By the act of parliament to puniſh mutiny and deſer- 
tion the king's power to make articles of war is confined to his 
own dominions; when his army is out of his dominions, he acts 
by virtue of his prerogative, and without the ſtatute or articles of 
war ; and therefore you cannot argue upon either of them, for 
they are both to be laid out of this caſe, and flagrante bello, the 
common law has never interfered with the army: inter arma filent 
leges. We think (as at preſent adviſed) we have no juriſdiction 
at all in this caſe; but if the plaintiff's counſel think proper to 
ſpeak more fully to this matter, we are willing to hear him. But 
plaintiff ſeeing the opinion of the court againſt him, acquieſced, 
and the judgment was for the defendant, ut audivi. 


In the vacation after this term, the Right Honourable Charles 
Lord Camden, Baron of Camden-Place in the county of Kent, 
Lord Chief Juſtice of the court of Common Pleas, was a 
pointed Lord High Chancellor of Great Britain, 
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HE Honourable Sir 7 Eardley Milmot, Knt. one of the 

judges of the King's Bench, was appointed in the laſt 
vacation Lord Chief Juſtice of the court of Common Pleas, and 
took his place the beginning of this term. 


Dickon the younger ver/us Clifton. C. B. 


] N an action upon the caſe, the plaintiff declares, that whereas 
he the plaintiff on the 28th day of Auguſ 1764, at the caſtle 
of York, was owner and proprietor of a certain boat or veſfel 
called a keel, and being ſo, he afterwards on the ſame day and 
year there, at the inſtance and requeſt of the defendant, retained 
and employed him in the ſervice of the plaintiff to be maſter and 
commander of the veſſel, and to receive and take on board there- 
of from one Matthew Johnſon, at a place called Brough in the 
county of York, fifty-ſix quarters of malt of the plaintiff of the 
value of 100/., and to carry and convey the ſame by water in the 
veſſel from thence to Horbury in Yorkſhire, and at Forbury to 
deliver the ſame to one Jonathan ogt „ for certain wages, hire 
or reward, to be therefore paid by the plaintiff to the defendant 
as malter of the veſſel ; and —_— the defendant afterwards 
on the 29th of Auguſt in the year aforeſaid, at Brough in York- 
ſhire, had and received from the ſaid Matthew Fohn/on the whole 
56 quarters of malt of the plaintiff, and afterwards on the ſame 
day aud year laſt aforeſaid ſet ſail and departed with the veſſel 
from the ſaid place where he the defendant had ſo received the 
malt from Matthew Johnſon, towards and for Horbury; and after- 
wards on the 21ſt of September in the year aforeſaid arrived with 
the veſſel at Horbury, and afterwards on the ſame day and year 
laſt aforeſaid at Horbury delivered to the ſaid Jonathan Crefland 
a part, to wit, forty quarters of the ſaid malt; yet the defendant 
not regarding the duty of his employment, ſo badly, careleſsly, 
negligently, and improvidently behaved himſelf in his ſaid em- 
ployment, and took ſuch little and ſuch bad care of ſixteen quar- 
ters of malt, reſidue of the ſaid fifty-fix quarters of malt fo by 
him received as aforeſaid, that the defendant did not — the 
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ſame 16 quarters of malt, or any part thereof, to the ſaid Jana- 
than, at Horbury or elſewhere, (although often requeſted fo to 
do,) but the 3 on the contrary thereof, by and through 
his own mere neglect and default, and through his careleſſneſs 
and improvidence ſuffered the ſame, and every part thereof, while 
the ſame were and continued in his poſſeſſion and cuſtody for ſuch 
carriage, to be embezzled and wholly loſt, to wit, at thè caſtle of 


York aforeſaid. 


And whereas the ſaid plaintiff on the 1ſt day of Auguſt 1764, 
and from thence until the 1ſt day of October in the ſame year, at 
the caſtle of York, was owner and proprietor of another veſſel, 
and the defendant was during all that time maſter of the ſame 
veſſel, retained and r as ſuch by the plaintiff, and in his 
ſervice, to navigate the ſame from place to place, and to take 
care of the laſt- mentioned veſſel, and of all goods delivered to 
him as ſuch maſter, or put on board the ſame ſor carriage from 
place to place, for wages, hire or reward, to be therefore payable 
and paid by the plaintiff to him as ſuch maſter of the veſſel, to 
wit, at the caſtle of Vert; and whereas within the time afore- 
ſaid, and while the plaintiff was owner of the laſt- mentioned 
veſſel, and while the defendant was maſter thereof in the ſervice 
of the plaintiff, to wit, on the 29th of Auguſt in the year afore- 
ſaid, he the defendant, as maſter of the ſame veſſel, received 
from the ſaid Matthew Johnſon, by order of the plaintiff at“ 
Brough aforeſaid, other fitty-ſix quarters of malt of the plaintiff 


+. the value of other 100 J., to be carried and conveyed by the 


defendant in the laſt- mentioned veſſel to Horbury aforeſaid by - 
water, to be there delivered to the ſaid Jonathan Creoſland for the 
plaintiff; and although the defendant atterwards, on the 29th of 
Auguſt in the ſaid year, had and received from the ſaid Matthew 
Feohnſon the ſaid whole fifty-ſix quarters of other malt of the 
plaintiff, and on the ſame day and year ſet ſail and departed with 
the ſaid laſt-mentioned veſſel from the ſaid place where he had 
ſo received the ſaid malt from Matthew Fohuſon, towards and 
for Horbury, and afterwards, on the 21ſt of September in the year 
aforeſaid, arrived with the ſame veſſel at Horbury, and afterwards 
on the ſame day and year there delivered to Jonathan Creſland a 
part, to wit, 40 quarters of the laſt- mentioned malt; yet the de- 
fendant not regarding the duty of his employment, ſo badly, care- 
leſsly, negligently, and improvidently behaved himſelf in his ſaid 
employment and took ſuch little and bad care of 16 quarters, re- 
ſidue of the ſaid 56 quarters of malt ſo by him received as laſt 
aforeſaid; that the defendant did not deliver the ſame 16 quar- 
ters, or any part thereof, to the ſaid Fonathan, at Horbury or elſe- 
where, although often requeſted fo to do; but, the ſaid defend- 
ant on the contrary thereof, by and through his own mere neglect, 


careleſſneſs, and improvidence, ſuffered the ſame while it continued 
| in 
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in his poſſeſſion and cuſtody for ſuch carriage, to be embezzled 


and wholly loſt, to wit, at the caſtle of York aforeſaid; There is 


another count in trover for ſixty quarters of malt, laid to be the 
property of the plaintiff, and converted by the defendant to his 
own ule, to the plaintiff's damage of 40 J. The defendant 
pleaded the general iſſue, and there was a general verdiQt for the 
plaintiff on all the counts in the declaration; + = + TE 


And now it was moved in arreſt of judgment, and objected 
that the two firſt counts are in the nature of an action on the 
cuſtom of the realm, which is founded in contract, and therefore 
cannot be joined with a count in trover which is a tort. 2dly, 
That this action ought to have been laid upon a promiſe and 
undertaking, and not being ſo laid is ill; and to ſhew that theſe 
counts could not be joined, many old caſes were cited from 
Viner's Abr. title Action, (joinder,) which the court over-ruled, 
and therefore hall not be ſet down here. 


f 
Lord Chief Juſtice Vilmot— This motion is after the merits 
have been tried, and a verdict found for the plaintiff, which the 
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court will ſupport, if poſſible. It is objected, that the firſt count 


is laid 9 ex contractu, and cannot be joined with trover : ſup- 
poſing it was ſo, yet I ſhould lay no great ſtreſs upon old caſes 
to this point at this day; but I think the firſt count is laid to be 
ex delifto of the defendant, and as a misfeaſance, which may un- 
doubtedly be joined with trover. The true 1% to try whether 
two counts can be joined in the ſame declaration, is to conſider 
and ſee whether there be the fame judgment in both, and not 
whether they both require the ſame plea, and wherever there 1s 
the ſame judgment in both, I think they may well be joined, I 
own, that in many books it is reported, that trover and'a count 
againſt a common carrier cannot be joined, but common experi- 
ence and practice is now to the contrary, This is laid as a m 
feaſance wherein there is the ſame judgment as in trover, and 
therefore I am of opinion the plaintiſf muſt have judgment. 


Clive ].-—The firſt count is as plainly a tort as trover is. Sup- 
poſe I truſt a ſhepherd with my ſheep, and he puts his own dog 


among them, which worries them, this would be a fert, although 


contract with him ſor wages to take care of my ſheep, and he 
andertakes accordingly; and I am of my lord's opinton, that the 
true % is to ſee whether both counts require the ſame judgment; 
in this caſe they do, and the plaintiſf muſt have judgment, 


Gould J.—I think trover and caſe againſt a carrier may be 
joined, notwithſtanding what is ſaid in the books. In the caſe 
put of the ſhepherd, he might either be charged upon the con- 
tract, or as a wrong-doer; and ſo might the defendant in the 
preſent caſe, I am of the ſame opinion for the plaintiff. 


Vor., II, Y Chief 
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Chief Juſtice—T have a doubt whether treſpaſs ui & armis and 


trover can be joined, but think they cannot, becauſe they have 
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Roe, on the Demiſe of George Dodſon, Eſq. ver/us 
_ __ Grew and others. C. B. 


1 for lands in Middleſex, tried before Lord Cams 
den at the fitting after Zafter term laſt; verdict for the 
plaintiff upon the following caſe, ſubjeR to the opinion of the 
court. The caſe ſtates, that Daniel Dodſon being ſeiſed in fee of 
the. lands in queſtion, by his will deviſed the ſame in theſe words, 
viz. © I give, deviſe and bequeath unto my nephew George 
& Grew, all my lands, (naming and deſcribing them particular- 
« ]y,) to hold the fame with their appurtenances unto him the 
« ſaid George Grew, for and during the term of his natural life, 
« and from and after his deceaſe to the uſe of the iſe male of 
« his body lawfully to be begotten, and the heirs male of the 
* body of ſuch iſſue male; and for want of ſuch iſſue male, then 
« I give all and every the aforeſaid premiſes unto my nephew 
George Dodſon, his heirs and aſſigns for ever.“ | 


That in the deviſe to George Grew, the words © heirs male 
« of his body” were originally written, but that the word Heir 
was ſcratched out, and the word i/ue inſerted in its ſtead, in the 
ſame hand with the body of the will, but in different ink. _ 


That George Dodſon, the deviſee in remainder in the will, is. 


the leſſor of the plaintiff, 


That the teſtator deviſed other lands to the leſſor of the plain · 
üff in ſer.. | ; ; 


- 
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That George Grew and the leſſor of the plaintiff were the teſ- 
tator's nephews, and he deviſed the reſidue of his eſtates both 
real and perſonal, equally between his- ſaid two nephews. 


That George Grew had no child at the time of making the 
will; that he entered on the premiſes in queſtion, and ſuffered 
a common recovery thereof, and died without ifſue male. 


The queſtion upon this caſe is, Whether George Grew took an 
eſtate-tail, or for life only, under the ſaid will ?.. 


This caſe was argued by Serjeant Leigh for the plaintiff, and 
Serjeant Burland for the defendant. After time taken to conſider, 
judgment was given for the defendant by the whole court the 
28th of January in this term, that George Grew took an eſtate- 
tail, and that the leſſor of the plaintiff was barred by the recovery. 


Lord Chief Juſtice Vilmot —The teſtator had no iſſue at the 
time of the will; his intention is to be follawed, provided it does 
not claſh with the rules of law; the ſtatute of wills gives a man 
power to deviſe his lands, but he cannot by his will create a per- 
petuity, nor reſtrain tenant in tail from ſuffering a recovery, Cc. 
Sc., theſe being contrary to the rules of law. The intention of 
the teſtator clearly was to give George Grew an eſtate for life only, 
but his intention alſo clearly was, that all the ſons of George Grew 
ſhould take in ſucceſſion; both thefe intentions cannot take 
may for if the deviſee George Grew took only an eſtate for life, 

is ſons could never have taken; and although it eventually hap- 
pou that he had no ſons, yet we muſt conſider this caſe as if he 
ad had iſſue; therefore the court muſt put themſelves in the 
r of the teſtator, and determine as he would have done, if he 
ad been told that both of his intentions in the will, by the rules 
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Judgment of 
the court. 


of law, could not take place, and had been aſked which of them - 


he deſired ſhould take effect and ſtand, as both could not, he 
certainly would have anſwered, “ that ſo long as George Grew 
© had any iſſue male, that the premiſes ſhould not go to the leſſor 
e of the plaintiff,” and if we balance the two intentions, the 
weightieſt is, that all the ſons of George Grew ſhould take in 
ſucceſſion; and therefore to enable them to take, George Grew 
mult be adjudged to have been tenant in tail, for the teſtator's 
great intention moſt clearly was, that the lands ſhould never go 
over to the leſſor of the plaintiff in remainder, but upon a failure 
of iſſue of George Grew. b 


The word 1 is either a word of purchaſe or of li- 
mitation, as Ml beſt effectuate the intention of the teſtator; it is 
a plural word, ind takes in all the ſons of George Grew, and the 
words Y toute of bis body, 1 male es 

2 N 
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« i ſue“ mean only that they were not all to take at a time but 
in ſucceſſion, as if he had ſaid to his firſt and every other ſon, &c, 
As to the ſcratching out the word heirs, I lay no ſtreſs at all upon 
that, becauſe the teſtator's chief and predominant intent was 
clearly, that the lands ſhould go in ſucceſſion to all the ſons of 
Geirge Grew. 18 


Caſes in the books upon wills have no great weight with me, 
unleſs they are exactly in the very point, and there has not one 
been cited in every thing like this; the intention is the great 


thing which governs me, which is, that George Grew's ſons ſhould 


take in ſucceſſion, which they could not do if he was only tenant 
for life, and therefore I am of opinion he was tenant in tail, and 
judgment mult be for the defendant. 


Clive J. -The word fue is one of the moſt vexed words in the 
books; ſometimes it is nomen ſingulare, ſometimes plural, ſome- 
times a word of Iimitation, ſometimes of purchaſe, but it muſt al- 
ways be conſtrued according to the intent of the will or deed 
wherein it is uſed ; if one grants to a man and his iſſue (who has 
iſſue at the time of the grant) the ifſue ſhall take jointly with him. 
In the preſent caſe the great intention is to give in ſucceſſion to 
all the ſons of George Grew, which cannot he without conſtruing 
it an eſtate-tail in him. I think too great regard has been paid 
to the ſuperadded words, ** heirs male of the body of ſuch ie, 
and am of the fame opinion with my Lord Chief Juſtice. 


Bathurſ J. IIt is a rule, that where an anceſtor takes an eſtate 
of freehold, if the word i in a will comes after, it is a word of 
limitation z where there appears a particular intent, and a general 
intent, the general muſt take place; the great view here was, 
that the land ſhould not go over to Ded/on, lo long as Grew had 
iſſue, but that general intent cannot take effect unleſs Grew be 
tenant in tail; and 1 am of opinion he was, and agree with wy 
lord and brother. 


Gould J.—I am of the ſame opinion. The word iſue is uſed 
in the ſtatute de dons promiſcuouſly with the word heirs, The 
term ue comprehends the whole generation, as well as the word 
heirs; and in my judgment the word ih is more properly, in its 
natural fignification, a word of limitation than of purchaſe, Judge 
ment for the deſendant. 
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Ruſſell verſus Palmer, an Attorney. C. B. 
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Middleſex, $3.4 MES Ruſſell, by Thomas Bennett his attorney, com- Special se- 


to wit. plains of Charlton Palmer, gentleman, one of the 
attornies of the court of our lord the now king of. the bench 
here, preſent here in court in his own proper perſon, of a plea of 
treſpaſs on the caſe, - for that whereas the ſaid Fames heretofore 
in Hilary term in the fifth year of the reign of our ſovereign lord 
the now king, in the court of our lord the now king, before the 
king himſelf, the ſaid court then being held at Ueftrninfter in the 
ſaid county of Middleſex, by bill without his maj<ity's writ re- 
covered againſt one John Stewart as well a certain debt of 
53221. 13s. 2d., as 171. for his damages which he had ſuſtained 
as well on occaſion of the detaining of that debt, as for his colts 
and charges by him expended about his ſuit in that behalf, as by 
the record and proceedings thereof remaining in the ſaid court 
of our lord the now king, beſore the king himſelf at Weſtminſter 
aforeſaid, more fully and at large appears, which ſaid judgment 
ſtill remains in its full force and effect, not reverſed, annulled, 
ſet aſide, paid, or ſatisfied : And the ſaid James Rvfſell further 
ſaith, that while the ſaid ſuit was depending in the ſaid court, to 
wit, in Trinity term in the fourth year of the reign of our lord 
the now king, in the ſaid court of our lord the now king before 
the king himſelf, the ſaid court then being held at VNeſlminſter inthe 
ſaid county of Middleſex, came perſonally Andrew Grant of King's- 
Arms-yard, Coleman-flreet, London, merchant, and Robert Bogle of 
Love-lane, Eaftcheap, London, merchant, and then and there in the 
faid court became pledges and bail, and each of them by himſelf 
became pledge and bail for the ſaid n Stewart, that if it ſhould 
happen that judgment in the ſaid plea of debt thould be given for 
the ſaid James Rufſell againſt the ſaid John Stewart, that then 
the ſaid John ſhould ſatisfy the faid James Rue the ſaid debt 
and all ſuch damages as ſhould be adjudged to the ſaid James 
Ruyfell in the ſaid plea, or render himſelf on that oceaſion to the 
priton of the marſhal of the Mar/balſea of our lord the king be- 


tion upon the 
caſe againſt 
an attorney 
for negli - 
gence. 0 
The declara- 
tion ſets ; 
forth, that 
whereas the 
plaintiff, in 
Hilary term 
in the fiſth 
year of the 
king, reco- 
vered again(t 
one John 
Stewart 2 
judgment 
for 5322 1, + 
13s. 2d, - 
debt, and 
171, colts 

in B. R. 


And while 


that ſuit was 
depending, + 
in Trinity 
term in the 
fourth year 
of the king, 
A. G. and 
R. B. be- 
came bi for 
ſ+i1 Stewart, 
in the ſaid 
plza of acht. 


fore the king himſelf, as by the record of the ſaid recognizanca 


remaining in the ſaid court of our ſaid lord the king before the king 
himſelf may more fully and at large appear: And the ſaid James 
further ſaith, that after the recovery of the aforeſaid judgment, 
(that is to ſay) on the 18th day of May in Eafter term, in the 
Hith year of the reign of our ſaid lord the now king, before the 
honourable Sir Richard Afton, knight, then one of the juſtices of 
our lord the now king, alligned to hold pleas in the court of, our 


That after 


recovery of . 


the ſaid judg= 


ment on the 


15th day 

of May in 
Fatter term 
in the fifth ' 


year of the king, before Juſtice Aſton of B. R. at his chambers in Chancery-lane, the ſaid Stewart rene 
cered himſelf in diſcharge cf bis bail to the priſon of B. R. and there continued till the time of his 


being ſuperſeced. 
1 3 lord 
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| EY” bers ſituate 
lord the now king 3 uy” — Taba 8 _ rendepal 
in Serfeants'=Inn, Chancery-lane, ail in the ſaid plea at the ſuit of 
himſelf in diſcharge of his ſaid bail in the ſaid plea i tothe poilha 
* Vi, and was thereupon committed to | 
3 ofthe Merfaes of our lord the now king beſore 
ths king himſelf, on that occaſion, at the ſuit of the _—_ 778. 
Rufelt, and there continued in cuſtody of the ſaid marſha rates 
i ar priſon, from thence until the time 8 ek being e Lala 
N | F cuſtody, as hereafter is ment1oned : NI 
—. Jane, Rufell farther ſaith, that he = ſaid SI 3 
— mencement of the ſaid ſuit unti the df r 
attorney for the — 3 , f the cuſtody of the ſaid marſhal hereafter 
the pan _ eee eg "ri James 22 3 of NN 
F * 0 7: 1 aid juit, : 
1 gent of the ſaid James Ruſſſell in the a 
| —— * bon as ſuch to proſecute the 7 5 wn gr boy 
id Jahn Stewart for hire and reward, to be pai | 
And that fd 5 Rufett 1 the ſaid Char/ton for his fees, work => youu 
| Sen off hat behalf, and that the ſaid hn Stewart being fo ſurren- 
[+ being ſo , i (DAL cl! d as aforeſaid, and ſo being and continuing 
ndered as - dered and committed as r Ica of our faid 
— he cuſtody of the ſaid marſhal of the Mapſbalſea of "ay 
| the role and Jon hg — be fore the king himſelf, at the ſuit of the aid 
' prafliceof Jord the b Tad lea, by virtue of the ſaid render and commit- 
Ee OED aforeſaid he the ſaid John Stewart by the rule 
charged in props * court ought to have been charged in exe- 
execution on ANG n; — ſaid plea, at the ſuit of the ſaid Fames Ruſſell, for 
Ja 00 tay A 4 — 3 abrefals; in the ſaid court of our lord the 
Teinit term pee — before — king himſelf, on or before the laſt 4 
in the fifth no- 4 * foreſaid, in order to preven 
ear of the Trinity term, in the hiſth year a , f the ſaid cuſtody, 
king, _ the ſaid — 3 b E to the % Jail 
n 1 . — 1} 5 . # \ 
— 4 2 E damages aforeſaid, of all which mo 2 
TO" EM * afterwards, to wit, on "PF 
— — rg in the Gf year aforeſaid, at We/lminſter 
d the (aid reſend, had due bathe: and the ſaid nd for the ld 3 
And the (aid » pes , f and for the ſaid 7a 
mer, ſti 5 1 c Or attorney o | 
being the 3 we 0 alt, id then and —— and faithfully PY 
| . * 1 id ines, that he the ſaid Charlton the buſineſs and 
#1 2 j aid ſuit would well and 
| vertook end duty of ſuch agent or attorney in the ſ. wad 
1 th Il — and execute: And the ſaid James faith, t NY 
* "Re it _ —— the buſineſs and duty of the 10 7 ne, Ru + a 
and the it w; id James Ruſſell in 
intiſr or agent of and ſor the ſai 
tres tht it > we ry — 47 wes Phu by, the ſaid en Stexvart to be — 
Was the duty : 1 0 A the debt and damages 270 
; ba — ch faid plea = - _ e - ſaid laſt day of Trinity 2 ” by 
4 4 e , : l in 
he foid 7 the ſaid John Stexvart from 
Stew to fifth — — nd ap Kaba, of all which ſaid pre- 
be charged - ſo ſuperſeded and diſcharge , 0 foreſaid, had 
in execution miſes the ſaid CBarllon there, to wit, at Winer aforeſaid, = 
Re ot e; and although the ſaid Char/ten had not any orders + 
laſt day of due notice 5 n ee Ruffell to the contrary, yet the ſai | 
Trinity tem directions ſrom the ſaid Janne / SE Charlton 
. 2 ä b | 0 
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Charlton not regarding the duty or buſineſs of his ſaid office and 


employment of ſuch attorney and agent of the ſaid James in the 


ſaid ſuit as aforeſaid, after that the ſaid John was ſo rendered 


and committed as aforeſaid, to wit, from thence until and on 


and throughout the ſaid laſt day of Trinity term in the fifth year 
aforeſaid, at Weſtminſter aforeſaid, ſo negligently and inadvert- 
ently conduQted and behaved himſelf in his ſaid employment, 
that the ſaid Charlton wholly neglected and omitted to cauſe the 
ſaid Fohn to be ſo charged in execution as aforeſaid, and by 
means of which ſaid -negle& and omiſſion of the ſaid Charlton 
afterwards, to wit, on the 21ſt day of November in Michaelmas 
term in the ſixth year of the reign of our lord the no king, 
the ſaid John was ſuperſeded and diſcharged out of the cuſtody 
of the ſaid marſhal by the faid court of our ſaid lord the now 
king, before the king himſelt at Weftminſler aforeſaid, the debt 
and damages aforeſaid being wholly unpaid to the ſaid Famee, 


| whereby the faid James hath been wholly hindered and ob- 


ſtructed from obtaining of his debt and damages aforeſaid, in 
form aforeſaid recovered, and hath wholly loſt the ſame, to the 


327 


; 


but that he 
Palmer ne- 
glected fo ta 
do, by rea- 
ſou whereof 
Stewart, on 
the 21ſt No- 
vember in 
the ſixth year 
of the king, 
was dil- 
charged by 
ſuperledeasy 


to the plain 
tiff 's damage 
of 35004, 


ſaid James his damage of 3500/, and therefore he prays relief, 


c. The defendant pleaded the general iſſue, and the cauſe 
having been tried before Lord Chief Juſtice VMilmat, there was a 
verdict for the plaintiff and 500/; damages. e 


The plaintiff's declaration fully ſtates his caſe : for the de- 


fendant it was ſaid that the rule of the court of King's Bench 
made in Trinity term in the 2d year of Geo. 1. touching this 
matter, is in very doubtful words, which are thus, viz, Ik 


any plaintiff ſhall obtain judgment in the court here in any. 
action againſt any defendant'a priſoner, and ſhall not charge 


the ſaid defendant fo in priſon remaining, in execwion upon 


the judgment ſo obtained within trwo terms next after ſuch 


40 judgment ſo had and obtained, then ſuch defendant ſo in pri- 


fon remaining ſhall have leave to file common bail, or to fue 
© out a writ of /uper/edeas for his diſcharge out of cuſtody ;” 
that from the words of this rule it ſeems as if the plaintiff had 
tevo terms next after, and exclufive of the term wherein judg- 


ment was obtained againſt the priſoner, to charge him in execu- 
tion; and therefore it was moved on the behalf of the defendant 
that judgment might be ſtayed ; for two reaſons ; firſt, becauſe 
if the defendant Palmer had two terms excluſive of the term 
wherein judgment was obtained againſt Stewart, and wherein 
he rendered himſelf to priſon, to charge Stewart in execution, 


then this action is miſconceived'; and 2dly, although the mean- 
ing and, conſtruction of the ſaid rule be, that Mr. Palmtr 
olight to have cauſed Stewart to be charged in execution, the 
very next term after the term wherein judgment was obtained 


againſt Stetvart, and wherein he rendered himſelf, yet the words 
of the rule are ſo doubtful, that it can only be confidered as an 
error in judgment in Mr. Palmer, and not a negligence in the 


14 duty 
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duty of his office as an attorney. Upon ſhewing cauſe, the Lord 

Chief Juſtice reported that ſeveral eminent practiſers were 

. examined upon the trial as to the conſtruction and practice upon 
the ſaid rule, who ſaid, that of late years it was well under- 

ſtood, that a perſon ſurrendering in diſcharge of his bail after 
judgment muſt be charged in execution the very next term after 

ſuch ſurrender; Some of them ſaid they believed this was not 
univerſally known by the city attornies, and that they thought 

that it was an omiſſion in Mr. Palmer, proceeding from want of 
judgment, and not from any wilful negligence in regard to his 

client Mr, Ruſſell. Jobn Lambert, Mr. Palmer's clerk, ſwore 

that in all the time he had ſerved Mr. Palmer, they never had 
one render after judgment; that the friends of Mr, Stewart, 

while he was a priſoner, were in treaty about an accommoda- 

tion with Mr. Rui, in order to get Stezvart diſcharged ; that 

he Lambert, before the end of Trinity term in the 5th year of 

| the king, propoſed to his maſter Palmer, to charge the priſoner 
|. . Stewart in execution, at the ſuit of the plaintiff Ruſſell; but Mr, 
| Palmer then informed him (this witneſs) that the ſaid parties 

were in treaty for an accommodation, and that he believed the 
matter would be ended; that upon a ſummons before Lord 
Manzſield, to ſhew cauſe why Stervart ſhould not be diſcharged 

by ſuperſedeas, Lord Mansfield thought the ſaid rule did not ex» 

tend to this caſe; another eminent practiſer was called for the 
defendant, and ſaid, that upon a ſummons before Mr. Juſtice 
Faſter in 1753, upon this very point of practice, that the judge 
thought a plaintiff had two terms to charge a priſoner in execu- 
tion, excluſive of the term wherein the judgment was obtained 
againſt the priſoner, and wherein he ſurrendered himſelf. There 
was ſome evidence that Stesvart was not totally inſolvent, and 
that Ryel} probably might be able in time coming to obtain 
ſome part of his debt by execution againſt his goods; upon 


this evidence the jury gave a yerdict for the plaiutiff, and 500 /, 
in damages. 


Curia — This cauſe was firſt tried before Lord Camden about 
halſ-a- year ago, when a verdict was given for the plaintiff for 
zooo l. the whole debt, by my lord's direction; but afterwards 
za new trial was granted, my lord and the court being of opinion 
that he had miſdirected the jury in telling them they ought to 
find a verdict for the whole debt; whereas this action ſounds 
. merely in damages, and the jury ought to have been left at 
liberty to find what damages they thought fit. And upon the 
. laſt trial the jury were told they might find what damages they 
pleaſed, and accordingly found only 500 . as it appeared to 
them in evidence, that Srewart was not totally inſolvent. We. 
+ are all of opinion that this action is well conceived, and lies 
. againſt Mr. Palmer for negligence; and we have authority io 
ſay that Lord Camden is of the ſame opinioh, Judgment for the 


 plaintif, _ | | 
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Goodright, of the Demiſe of Francis Hoole, verſus 
Joſeph Sales, C. B. 


1 of certain meſſuages or tenements in the 
county of Derby ; verdict for the plaintiff as to one meſ- 
ſuage in the poſſeſſion of Francis Butcher, part of the premiſes 
in the declaration; and.as to the meſſuages in the declaration in 
the poſſeſſion of John Pritchard, Samuel Walton, Thomas Hodg- 
tinſon, and Thomas Clifton, being the reſidue of the premiſes in 
queſtion ; a verdict for the plaintiff, ſubject to the opinion of the 
court upon the following caſe, which ſtates, That Fohn Cooke 
was ſeiſed in fee of the ſaid refidue of the premiſes in queſtion, 
that an indenture of three parts, dated the 18th of December 
1751, was made and executed between Samuel Crompton, ſole 
executor of the will of Abraham Crompton, deceaſed, of the firſt 
part, John Hoole of the ſecond part, and Thomas Sheppard of the 
third part, whereby, after regjting an indenture of mortgage 
which had been before made by the ſaid Cooke to the ſaid Abra- 
ham Crompton of a meſſuage, with the appurtenances, in Sadler 
Cale in Derby for 500 years, for ſecuring 60 J. and intereſt ; 
and alſo reciting an aſſignment of ſuch mortgage term from the 
ſaid Crompton to one Gy/borne, and a re-aſhgnment thereof from 
the ſaid Giſborne to the ſaid Crompton; and after reciting that 
Cooke afterwards borrowed of the ſaid Abraham Crompton 4ol. 
and 101. on his bonds, and deed-poll, whereby he alſo charged 
the ſaid meſſuage with the payment thereof; and after reciting, 
that ſince the making of the ſaid indentures three new meſ- 
ſuages had been ereCted on part of the ſaid premiſes, and that 
Abraham Crompton and John Cooke were both dead; the ſaid Sa- 
muel Crampton, in conſideration of 76 J. 1 s. paid him by the ſaid 
John Hoole, and by the appointment of the ſaid 7ovle, and of 5 s. 
Paid him by the ſaid Thomas Sheppard, aſſigned to the ſaid Shep- 
pard, his executors, c. the meſſuage in Sadler Gate, and alſo 
the three new-built meſſuages and appurtenances, being the ſaid 
reſidue of the premiſes in queſtion, for the reſidue of the ſaid 
terin of 50q years,-jn-truſt for the ſaid Hole, his executors, — 

ut 


A. being 
ceſtui que 
truſt of a 

t erm in 
Blackacre, 
afterwards 
purchales 
the fee in his 
own name, 
and dzviſes 
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executor and 
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dies, the 
term ſhall go 
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a d not to 
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but ſubje& to ſuch equity of redemption, as the heirs or aſſigns 
of the ſaid Coke had therein. | 1 


That by indentures of leaſe and releaſe (the releaſe tripartite), 
and dated the 11th of January 1752, made between Fohn Cooke, 
ſon and heir of the before- named ohn Cooke deceaſed, Catherine 
Ferome widow, and Elizabeth Port widow, daughters of the ſaid 
Cooke deceaſed, of the firſt part; the ſaid John Hoole of the 
ſecond part, and Richard Roſe of the third part; in conſidera- 
tion that the ſaid Hoale had paid to the ſaid Crompton 7561, 1 5. 
in diſcharge of the ſaid mortgage, and other conſiderations, the 
ſaid ohn Cocke, Catherine Jerome, and Elizabeth Port, granted 
and conveyed the ſaid reſidue of the premiſes in queſtion to the 
ſaid Rye, his heirs and aſſigns, to the uſe of the ſaid 7% Hoole, 
his heirs and aſſigns for ever, ſubject to two annuities of 
13s. 4d. each, to Catherine Jerome aud Elizabeth Port for their 
lives, both ſince deceaſed. 


That John Hozle, being ſo ſeiſed and entitled, received 
the rents till his death, which happened on the 16th day of 
Auguſt 1757, leaving Mary Launder, his grand-daughter and 
heir at law, and next of kin, the being the only child of Mary 
Launder (then deceaſed), who was the only child of the ſaid 
Jobn Hoole. | 


That on the death of the ſaid 7Fohnr Hole, the ſaid ary 
Launder, his grand-daughter, entered upon and received 
the rents of the ſaid premiſes in queſtion up till the time 
of her marriage with the defendant Sales, from which time ſhe, 
or her ſaid huſband in her right, continued in the poſſeſſion and 
receipt of the rents and profits of- the premiſes to the time of 
her death, without ifluz, on the 13th day of March 1766. | 


That en Hole made his will, dated the 3d of February 1756, 
whereby he deviſed the meſſuage recovered in this eject- 
ment, and the reſidue of the premiſes in queſtion, and all other 
his meſſuages, houſes, tenements, and real eſtate whatſoever to 
the ſaid Mary his grand-daughter in fee, and appointed her re- 
ſiduary legatee and executrix of his ſaid will; that Francis Hoole, 
the jeſlor of the plaintiff, is nephew and heir at law of the ſaid 
John Hocle, and alſo heir at law of the ſaid Mary Sales on the 
part of her mother; therefore whether the ſaid Francis Heole, 
the Jeſlor of the plainuf, is entitled to recover the ſaid refidue ' 
of the premiſes is the- queſtion ? | | 

John Fioole being ſciſed in fee, and having this term of years 
in Sheppard in truſt for himſelf, by his will deviſes all his real 
eſtate whatſoeyer (entire) to his grand-daughter, his heir at law, 
in ire, and appointed her reſiduary legatee and execntrix ; ſhe 
was in of the fee by deſcent and not by the wil; Sales, her huſ- 

5 band, 
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band, produced at the trial the ſaid aſſignment of the mortgaged 
term to Sheppard in truſt for Jahn Hoale. It is objected, that the 
leſſor of the plaintiff cannot recover becauſe of the ſubſiſting 
term for years which is in Sheppard, in truſt for Jahn Hoole the 
teſtator, who by his will had deviled it to his grand- daughter, who 
was his reſiduary legatee, and therefore the defendant her huſ- 
band ſhall haye the benefit thereof, and it ſhall not attend the 
inheritance, there being no mention made in the aſſignment 
thereof to Sheppard that it was in truſt for John Hoele to attend 
the inheritance ; ſo whether this term can be ſet up to bar the 

laintiff the heir at law to the fee from recovering poſſeſſion in 


this ejectment, | 


Lord Chief Juſtice It is obſervable there are no creditors in 
this caſe to incline a court of law or equity to fever this term of 
years from the fee; it is a queſtion between the perſonal repre- 
ſentative of the wife under a ſatisfied mortgage, and her heir at 
law. When John Hole purchaſed the fee, he became both the 
hand to receive, and the hand to pay off the mortgage - money; 
it wrought an extinguiſhment of the debt due on the mortgage; 
when Heole purchaſed: the fee the mortgaged term was gone, 
though it did not extinguiſh the ferm in point of Jaw, (becauſe 
that was in Sheppard,). yet it became attendant upon the inherit- 
ance, and muſt follow it in point of law, as much as if it had 
been made to do fo by the act of the party 70h Hoole himſelf, 


But it is objected, that although this will is void as to the de- 
viſe of the fee, yet that the deviſe will have ſome effect, becauſe 
it is evidence that the teſtator intended to give his grand-daughter 
ſome intereſt in his real eſtate by his will, and if ſhe cannot take 


the whole fee by deviſe, why ſhall ſhe not take part, viz. the 


term? In anſwer to this, it is plain he had no intention to ſever 
the term from the fee, but he intended to give her the whole in- 
heritance intire; the words are, A my meſſuages, &c. to her 
and her heirs for ever, not having it in contemplation to divide 
the term from the fee; and the caſe of Whitchurch v. Mit- 
church, 2 Wms. 236. Gilb. Eg. Caſes 168. 8. C. 9g Med. 124. 
8. C. is in point. A. being poſſeſſed of a term of 500 years in 
Blackacre, afterwards purchaſes the fee-fimple in B.”s name, and 
deviſes Blackacre to J. S. in fee, but if the will is not atteſted by 
three witneſſes, the term ſhall not paſs, becauſe attendant on and 
part of the inheritance ; the intention of the teſtator in that caſe 
was to give the inheritance ; the attendant term could not paſs, 
but was confidered as part of the inheritance. It is obſervable 
in the preſent caſe, there is but a month between the aſſignment 
of the mortgage and the purchaſe of the fee; it is admitted that 
if it had been mentioned in the aſſignment of the term that it was 


to attend the inheritance, it could not be ſet up againſt the heir 


at law: now I conſider ſuch (as much as if it had been ſo ex- 


CSE. TD TIT ED 
- . 


PPP . — 
— — - * 


332 


Debt upon 
a bond. 

Iſt plea, Non 
ct factum. 
2d ple, 
That the de- 
ſendant by 


force and re- 8 


ftraint of 

impriſon- 
ment exe- 
£q:cd the 
boud, 


3d plea con- 
teſles that 
the bond is 
Lis deed. 


Put that the 
d&ter gant 

be tore the 
25th of Oc- 
tober 17 0, 
was a fugi- 
tive beyond 
the ſcas at 
Canada. 


EAST ER TERM, 7 Geo. III. 1767. 


preſled) upon legal principles, and it ſhall not be ſet up againſt 
the heir. Lit. ſe. 464. ceſity que uſe at common law was conſi- 
dered as the owner of the land, and was ſworn in aſſizes and 
other inqueſts in pleas real and perſonal; and feoffee to uſes was 
to make ſuch conveyance or eſtate as ce/uy que uſe directed, or he 
would have been guilty of a breach ot truſt; and, by Lord Ho- 
bart, an action would lie againſt him at law to recover damages 
ſor breach of truſt, x Vern. 344.3 therefore it would be very ab- 
ſurd to ſanctiſy a thing, for which an action would lie at law; 
for when a truſtee accepts of a truit, he agrees in effect, that 
ceſtuy que triiſt (hall enjoy the land; and it would be againſt the 
truſt to hinder him from having that which is his own by law, 
The poſtea, per tatam curiam, mult be delivered to the plaintiff. 


Knight vers Preſton, | CB. 


DT: upon a bond for 7581 /. 14s., dated the 25th of Noveme 
ber 1762, The defendant pleads non eff faftum ; and 2dly, 
by leave of the court he' pleads and fays, that he by virtue of the 
writing obligatory ought not to be charged with the debt, becauſe. 
he ſays, that he, at the time of the making the ſaid writing obli- 
atory, was wrongfully and unlawfully impriſoned by the plain» 
tiff and others in colluſion with her, and was wrongfully and 
unlawfully kept and detained in priſon, until he through the force 
and reſtraint of that impriſonment ſcaled, and as his act and 
deed, delivered the ſaid writing obligatory to the plaintiff; and, 
this he is ready to verify; whereſfore he prays judgment if he by 
virtue of the ſai.l writing obligatory ought to be charged with the 
ſaid debt, c. And 3d!y, for further plea by leave of the court 
be craves oyer of the bond, and of the condition there6f, and it 
is read to him in theſe words: (to wit,) Tbe condition of this. 
obligation is ſuch, that if the above-bounden James Preſlan, his 
heirs, Oc. ſhall and do well and truly pay, &c. unto the ſaid 
Elizabeth Knight, her executors, Wc, the ſum of 319/. 175. of 
lawful money, Oc. with legal intereſt for-the ſame, at, in, or 
upon the day of demand, then this obligation to be void, or elſe to 
remain, &c, Which being read and heard, the defendant ſa s, that 
he cannot deny the ſaid action of the plaintiff, nor but that the 
ſaid writing obligatory is the deed of the ſaid defendant, nor but 
that the plaintiſt ovght to recover her debt aforeſaid, together 
with her damages by her ſuſtained on occaſion of the detaining 
thereof again{t him the defendant; but he further ſays, that he the 
defendant long before, and upon the 25th day of Ofober 1760, 
mentioned in a certain act made at the parliament of. our lord 
the now king of Great Britain, &c, holden at Weſtminſter in 


. MidGeſex by prorogations, on the 18th day of November in the 


brit year of his reign, iutitled “ An ach for relief * inſolvent,” 
« debtors,” 
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ic debtors,” was abroad and beyond the ſeas in foreign parts, to 
wit, at Canada in North America, and at the time of the making 
of that act, and from thence until the ſurrender and diſcharge of 
the ſaid defendant hereafter mentioned, was a perſon entitled by 
the ſaid act to return into this kingdom, and fo ſurrender himſelf 
to priſon as a fugitive, and a perſon abroad and in foreign parts, 
on the ſaid 25th day of Ozber in the firſt year aforeſaid, and as 
ſuch to take and receive the benefit of the ſaid act; and there- 
upon he the defendant, after the making of the ſaid act, and 
during the continuance of the ſaid act, and within the time 
limited and appointed in and by the ſaid act for ſuch fugitives 
to return and ſurrender themſelves to priſon, in order to have 
and take the benefit of the ſaid act, to wit, on the firſt day of 
February in the ycar of our Lord 1762, did return from the 
ſaid foreign parts beyond the ſeas into this kingdom, in order to 
and with intent to have and take the benefit of the ſaid act; 
and the defendant further ſays, that he, before ſuch time as he 
ſo went abroad and beyond the ſeas as aforeſaid, and long 
beſore the ſaid 25th day of October in the ſaid act mentioned, 
was indebted unto the ſaid plaintiff in a large ſum of money, to 
quit, the ſaid ſum of money in the ſaid condition mentioned, and 
being ſo indebted, the plaintiff, after the return of the defend- 


ant into this kingdom from the ſaid parts beyond the ſeas, and' 


before ſuch time as the ſaid defendant had ſurrendered or could 
ſurrender himſelf to priſon, in order to take the benefit of the 
ſaid act, in order and with intent to deprive the defendant of 
the benefit of the ſaid act, impleaded the ſaid defendant for the 
recovery of the ſaid debt ſo due and owing from the ſaid de- 
fendant before the ſaid 25th day of Ofeber 1760, to the plain- 
tif in a certain court of John lord biſhop of Winchefter, com- 
monly called the Cheney Court, held before George Preſcod eſq. 
bailiff of the ſaid biſhop of his ſaid court, holden at in the 
county of Southampton, within the juriſdiction of the court, in a 
certain plea of treſpaſs upon the caſe upon promiſes, and by 
virtue of the proceſs of that court in the faid plea, cauſed and 
| procured the defendant to be taken and arreſted by his body, and 
to be impriſoned at Wincheſter in the ſaid county of Southamptor, 
in a certain priſon there called the Sate Priſon, then and ſtill being 
the priſon of the ſaid court called the Cheney Court, and then caufed 
and procured him to be kept and detained in the ſaid priſon until 


And on the 
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1762, re- 
turned to 


. take the be- 


netit of the 
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he the defendant afterwards (to wit) on the ſaid 27th day of NS- 


vember 1762, in the declaration mentioned at Weſtminſter afore- 
ſaid, in order to obtain his releaſe and diſcharge from the ſaid 
impriſonment ; and by and through the force and reſtraint of that 
impriſonment ſealed, and as his act and deed delivered the ſaid 
writing obligatory in the ſaid declaration mentioned to the plain- 
tiff; and the defendant further ſays, that he being diſcharged 


rendered himſelf to the King's Bench priſon, in order to take the benefit of the 20, 


4 


Whereupon 
b ing diſ- 

charged, be 
on the 21ſt 
of February 
1763, ſur- 


and oc the 31ſt 
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from his impriſonment in the ſaid Cheney Court priſon, did after: 
wards, to wit, on the 21ſt day of February 1763, in compliance 
with the ſaid act, and according to the form and effect thereof, 
ſurrender himſelf to John Afton eſq. then and (till being marſhal 
of the Marſbalſea of our lord the now king, before the king, hims 
ſelf, and the keeper of the priſon of the King's Bench mentioned 
in the ſaid act, in order to take the benefit of the ſaid act, and 


remained and continued ſo in cuſtody of the ſaid ohn Afton in 


the ſaid priſon as aforeſaid, until the ſaid defendant afterwards, 


{ro wit,) at the general quarter- ſeſſions of the peace of our lord 


the now king, holden at Southwark by adjournment, in and for 
the ſaid county of Surry, on. Thur/day the 311t day of March, in 
the third year of our lord the now king, before certain of the 
king's juſtices aſſigned to keep the peace, Oc. in and for the ſaid 
county, &c. was duly by virtue of and according to the form of 
the ſaid act of parliament diſcharged by the ſaid juſtices in open 
court at the ſaid ſeſſions ; and this he is ready to verify; where- 
fore he prays judgment, and that his perſon may be diſcharged 
from the execution of the judgmeat to be obtained againſt him 
by the ſaid plaintiff in this action, according to the form of the 
ſaid act, Se. e | i 


The plaintiff replies, and joins iſſue upon the plea of non eff 
aftum ; and as to the plea of the defendant by him ſeeondly 
above pleaded in bar, the plaintiff ſays, that ſhe by reaſon of any 
thing in that plea alledged, ought not to be barred from havin 
her action againſt the defendant to charge him with the bd 
debt, becauſe ſhe ſays that the defendant made the ſaid bond in 


the ſaid declaration mentioned of his own free will, and not 


A ſhort late 


of the caſe, 
upon the 
demurrer. 


. 


through the force and reſtraint of impriſonment, as the defend- 
ant hath above in that plea alledged; and this he prays may be 


* inquired of by the country; and as to the plea of the defendant 


by him laſtly above pleaded in bar, the plaintiff ſays, that ſhe, by 
reaſon of any thing in that plea alledged, ought not to be barted 
from having execution againſt the perſon of the defendant, be- 
cauſe ſhe ſays that the ſaid plea, and the matters therein con- 
tained, are not ſufficient in law, c. (ſo demurs generally,) and 
the defendant joins iſſue to the country to the reptication to the 
ſecond plea, and joins in demurrer as to the third plea: 


The caſe upon the demurrer to the defendant's third plea is 
ſhortly this: The defendant being a fugitive for a ſimple contract 
debt owing by him to the plaintiff before, and on the 25th day of 
October 1760, returned to Englund the iſt of February 1762, in 
order to take the benefit of the infolvent debtors? act made in the 


' firſt year of the king, aud before he ſurrendered himſelf for that 


purpoſe, was arreſted by the plaintiff for the ſaid debt, and con- 
tinued in gaol under that arreſt four or five months, until he exe- 
cuted the bond the 27th of November 1762, for the payment 8 


FASTER TERM, 7 Geo. III. 1767. 


the ſaid debt, whereupon he was diſcharged from that arreſt, and 
afterwards on the 21ſt of February 1763, within the time limited 
by the act, he ſurrendered himſelf to the King's Bench priſon, in 
order to take the benefit of the ſaid act, and at the quarter- ſeſſions 
for Surry on the 31ſt of March 1763, was diſcharged ; and now 
the plaintiff has brought this action upon the bond; the defend- 
ant confeſſes the bond, but ſays it was givep to the plaintiff for a 
A of money, to wit, the ſum 4 money in the ſaid conditien men- 
tioned, owing to her before the ſaid 25th of Octber 1760, and 
therefore he. pleads that his perſon ought to be diſcharged from 
any execution againſt him, Upon demurrer to this plea, three 
exceptions were taken : | 


1/, That the defendant ſays, he was indebted to the plaintiff 
in a large ſum of money, (to wit,) the ſaid ſum of money in the ſaid 
condition mentioned; and that this coming under a videlicet is not 
directly alledged, and therefore is not traverſable. But per cur. 
— The office of the videlicet is to explain what went before, and 
where 1t is not repugnant or contradictory, it is material and tra- 
verſable. 1 Saund. 170. 118, Hob. 172. Salk. 561. And they 
held the plea good in this point. 


The 24 exception was, That the new bond has extinguiſhed 
the old debt, and therefore the defendant is not entitled to be 
diſcharged from the bond, which is a debt created in 1762. As 
to this point the court ſeemed to differ among themſelyes, bur 
gave no opinion. 


The 3d exception was, That it appeared that the defendant 
had been returned from Canada to England above a year, viz. 
from February 1, 1762, till February 21, 1763, before he ſurren- 
dered himſelf. This was held a good exception by the whole 
court, for the defendant ought to have ſurrendered himfelf in ® 
reaſonable time, but he laid by, was arreſted, and continued in 
gaol five months, when he might have brought his habeas corpus, 
and been ſurrendered-to a proper priſon in crder to have taken 
the benefit of the inſolvent debtors* act; but inſtead of doing 
that, he gave this bond; and upon this exception alone, judgment 
was given for the plaintiff. 


— — 
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Roe, on the Demiſe of Thomas Buxton and Mary 
his Wife, ver/us Thomas Dunt, C. B. 


Power under [7 JECTMENT of one meſſuage and lands in Hether/et, Great 
—— Melton, and Little Melton in the county of Norfolk. On the 
ive to the trial thereof at the laſt ſummer aſſizes a verdict was for the plain- 


children of tiff, ſubject to the opinion of the court, upon the following caſe: 
the mar- 
doch hae, Sarah Smith, widow, in the year 1744, was ſeiſed in fee of the 
&c. and for premiſes according to the cuſtom of the manor, being copyhold, 
RO of Hetherſet Cromæuellt, and being ſo ſeiſcd, at a court held for 
there is but the ſaid manor on the 25th of March 1746, ſurrendered the pre- 
one child of miſes to the uſe of her ſon John Smith and Elizabeth his wife, 
_ dude during their lives and the life of the longer liver of them; and 
muſt have after the deceaſe of the ſurvivor of them, to the child or children, 
the _ N whether male or female, of the ſaid John Smith and Elizabeth his 
_— wife, in ſuch proportion and proportions, and for ſuch eſtate and 
eſtates as the ſaid John Smith and Elizabeth his wife, or the fur- 
vivor of them, ſhould by any ſurrender or ſurrenders thereof, and 
according to the cuſtom of the manor; or by his or her laſt will 
and teſtament direct, declare, limit, or appoint ; and for want of 
ſuch direction, declaration, limitation, or appointment, then to 
all and every the child and children of the ſaid John Smith and 
Elizabeth his wife, and their heirs, equally to be divided between 
them as tenants in common, and not as joint-tenants; and for 
want of ſuch iſſue, then to the right heirs of the ſaid John Smith 
for ever. Fehn Smith and Elizabeth his wife were at the fame 
court admitted tenants thereof, to hold the ſame, according to 
the uſes aforeſaid; and the ſaid John Smith immediately at the 
ſame court ſurrendered the premilcs to the uſe of his laſt will 


and teſtament. 


Elizabeth Smith the wife died, and John Smith her huſband 
ſurvived her, and by his will duly executed the 19th of March 
1764, deviſed as follows, viz. “ give and deviſe unto Sarab 
% Smith my daughter, and her heirs for ever, when ſhe attains 
& the age of twenty-one years, all my meſſuages, lands, tene- 
« ments, and hereditaments whatſoever, ſituate, lying, and being 
« in Hetherſet aforeſaid ; and if my faid daughter Sarah ſhall 
« depart this life before ſhe attain the age of twenty one years, 
« then I give and devife the faid mefſuages, lands, tenements, 
« and hereditaments unto my fiſter Ann Dunt, the wife of 
« Thomas Dunt of Hetherſet aforeſaid, niaſon, and her heirs for 
« ever, ſubject nevertheleſs to the condition following, that is to 
« ſay, in caſe my faid ſiſter Ann ſhall at any time when ſhe is 
« poſſeſſed of the ſaid mefluages and lands, make ſale thereof 
« to any perſon or perſons, then my will is, that the ſaid Ann 
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ie. my ſiſter do pay to Samuel Smith my brother, the ſum of fifty 
* pounds out of the money ariſing by ſuch ſale.“ | 


John Smith died in May 1764, and left only one child, his 
daughter Sarah Smith, by his ſaid wife Elizabeth, who on her fa- 
therẽ's death took poſſeſſion of the premiſes, and died ſeiſed thereof 
on the 4th of Augu/t 1765, an infant of the age of 19 years and 
38 days; and Mary the wife of the leſſor of the plaintiff ; Thomas 

uxton is the couſin and heir at law of Sarah the infant, as being 
the only child and daughter of Thomas Smith, the eldeſt uncle of 
Sarah the infant, and grand-daughter and heir of Sarah Smith 
mentioned as the ſurrenderer in the ſurrender of the 25th of 
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March 1746, and Thomas Dunt the defendant is huſband of the 


ſaid Ann Dunt, the ſiſter and deviſee of the reſtator. The queſ- 


tion for the opinion of the court is, Whether the plaintiff, as 
leſſee. of Thomas Buxton and Mary his wife, in right of the ſaid 
Mary, as heir at law to Sarah Smith the infant, is entitled to re- 
cover in this ejeQment ? * 


The whole court were clearly of opinion, that Smith the teſta- 
tor had no power or authority to make the will and ſurrender as 
above, but that there being only one child of the ſaid teſtator by 
his late wife, that child was entitled to the whole of the premiſes 
in ſee; and Mrs. Buxton being her heir at law, the leſſor of the 
plaintiff had judgment. & 3 


Note: It was ſaid by the Lord Chief Juſtice, that he had known 
a caſe where there has been one child only, that hat child under 
ſuch a power as this had been made tenant for life, with remain- 
der in tail to its iſſue, but he much doubted whether it could be 


legally done. He ſaid, he thought a ſingle child in ſuch a caſe 
as this might be made tenant in tail. But quere, as to this 


matter. 


This caſe of Roe, on the demiſe of Buxton and his wife v. Dunt, 
was argued by Serjeant Fofter for the plaintiff, and Serjeant 
Whitaker for the defendant. The principal caſe cited and relied 
upon on the part of the plaintiff was, Dae on the demiſe of Brown- 
ſmith and his wife v. Denny, in B. R. Hilary term, 29 Geo. 2. in 
which Rider C. J. delivered the opinion of the whole court. The 


caſe was this—By indentures of leaſe and releaſe of the 23d and 


24th of June 1727, between Mary Hammond of the firſt part, 
Henry Tampion of the ſecond part, and James Hailer and Samuel 
Dynes of the third part, reciting that a marriage was then in- 
tended to be had between the (aid Henry and Mary. In con- 
ſideration of the ſaid intended marriage, they the ſaid Henry and 
Mary releaſe and convey unto the ſaid Hailes and Dynet and their 
heirs, the premiſes in queſtion, lying in Swilland in the county of 
Saſfall, then the eſtate in fee of the ſaid Mary, and alſo a certain 
Vol. II. 2 N other 


Doe v. Den- 


ny, B. R. 
Hil. 29 G. 2. 
the like caſe. 
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other eſtate in Somerſbam, then the eſtate in fee of the ſaid Henry, 
to the uſes following, viz. As to the premiſes in Swilland, (being 


the premiſes in queſtion, ) to the uſe of the ſaid Mary in fee until 


the marriage, and as to the premiſes in Somer/ham, to the uſe of 
Henry till the marriage; and after the marriage, then, as to the 
ſaid eftates as well of the ſaid Mary as of the ſaid Henry, to the 


uſe of the ſaid Henry for life, and after his deceaſe, to the uſe of 
the ſaid Mary for life in bar of dower, and after the deceaſe of 


the ſurvivor of them, to the uſe of ſuch child or children, on the 
body of the ſaid Mary by the ſaid Henry to be begotten, and for 
ſuch eſtate and eſtates, and ſubject to ſuch powers, proviſoes, 
conditions, and limitations as the faid Mary, wotwithſtanding her 
coverture, ſhould by any writing under her hand and ſeal, at- 


teſted by three or more credible witneſſes, or by her laſt will and 


teſtament in writing fo atteſted, ſhould limit, direct, and appoint 
the fame; and for want of ſuch limitation, Sc. to the uſe of 
fuch child or children on the body of the ſaid Mary by the ſaid 
Henry to be begotten, and his and their heirs equally, as tenants 
in common, and not as joint-tenants; and for want of ſuch iſſue, 


to the uſe and behoof of ſuch perfon and perſons, and for ſuch 
eſtate and eſtates, Cc. as the ſaid Mary during her coverture, or 


at any other time, and as well married as ſole, ſhall in and by 


her laſt will and teſtament, or by any deed duly executed in the 
preſence of three or more credible witneſſes, give and appoint the 


ſame, and as the eſtate and eſtates fo to be appointed (if any ſuch 
ſhall happen to be) ſhall reſpectively end and determine; and for 
want of ſuch gift and appointment, the premiſes (in queſtion) in 


S$willand to the right heirs of the ſaid Mary, and the premiſes in 
Somerſbam to the right heirs of the ſaid Henry. The marriage 
took effect, and they had iſſue only one fon Henry. The huſ- 
band died in 1729, leaving his widow and the ſon an infant. 


Afterwards in 1733, Mary the wife died, leaving her ſaid fon an 
infant, but before her death made her «vill in due form, and 
therein (reciting her power under the ſaid marriage-ſettlement) 


by virtue of the ſettlement aforeſaid, and. of other powers in her 


veſted, (as it is expreſſed in the will,) gives and deviſes unto the 
ſaid Henry Tampion her fon, and his heirs for ever, all the ſaid 
premiſcs in Swilland and Smerſham ; but in cafe her faid ſon 
thall die before his age of 21 years and without iſſue, then ſhe 


gives the Stoilland eſtate to her brother Joſeph Clarke, and to her 


ſiſter Ann Proctor, and to their heirs for ever, as tenants in com- 
mon; and on the Kke contingency ſhe gives the premiſes in Somers» 


am to Robert Shearcroft and John Hailes and their heirs, as te- 


nants in common. Henry Tampion the infant ſon ſurvived his 
mother about five years, and died in 1738, an infant and without 
iſſue. The wife of Zrown/mith the plaintiff's leſſor is heir at 


law to the infant on the part of his father; and the defendant 


Denny claims under the will of Mary the widow. Lord Chief 


| Juſtice Rider declared, that it was the opinion of the whole 3 
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and of the late Chief Juſtice Lee, that the title was in the heir at 
law of the infant, and that the deviſe by Mary was void, and 
that there being a ſon living at the time of the mother's appoint- 
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ment, the appointment was void; for as there was iſſue living at | 


the time of her death, the ſecond power to give it to a ſtranger 
could never ariſe, for ſhe had no power to diſpoſe of it to a 
ſtranger, but upon failure of iſſue. If indeed (ſaid the Chief 
Juſtice) the ſon had died in the lifetime of the mother without 
iſſue, then perhaps ſhe might have had the power of diſpoſing 
of it, agreeable to the caſe of Holt and Burleigh in Chancery Pre- 
cedentt, 293. 2 Fern. 65. which was like our caſe, but the child 
died in the lifetime of the parent,) as ſhe had a ſon living, ſhe 
could not diſpoſe of the eſtate from him, nor alter his eſtate, 
and gave judgment for the plaintiff, Upon the authority of this 
caſe, the preſent caſe at bar of Roe and Dunt was determined, 
and judgment given for the plaintiff by the whole court, May 13, 
1767. Per Wilmat C. J. who ſaid, that the cafe cited was di- 
rely in point, and that he could not diſtinguiſh one from the 


other; but he thought the caſe at bar was a ſtronger caſe, for if 


this power could have taken place, and the child had died under 
twenty-one and left iſſue, that iſſue would have been diſinherited. 


Catharine Turner, Spinſter, verſus Thomas 
Vaughan, C. B. 


DEBT upon a bond, dated the 23d of March 1764, for 250/. 

The ſaid Thomas, by Matthew Coulthurſt his attorney, comes 
and defends the wrong and injury when, Oc. and prays oyer of 
the ſaid writing in the declaration mentioned ; he alſo prays oyer 
of the condition of the ſaid writing, and it is read to him in theſe 
words: (to wit,) Now the condition of this obligation is ſuch, 
that in conſideration of cohabitation had by the ſaid above- 
bounden Thomas Vaughan with the ſaid Catharine Turner, he the 
ſaid Thomas Vaughan hath hereby agreed to ſecure to the ſaid 
Catharine Turner during her natural life, the yearly ſum of 3o /. 
a-year, to commence from the day of the date of theſe preſents, 
and made payable on the four moſt uſual feaſts or days of Pay 
ment in the year, (that is to ſay) the birth of our Lord Chrzff, 


the Annunciation of the bleſſed Virgin Mary, the Nativity of 


St. John the Baptiſt, and St. Michael the Archangel, by even 
and equal portions; the firſt payment to begin and be made on 
the feaſt-day of St. ohn the Baptiſt next enſuing the date of the 


above-written obligation: Now if the above-bounden Thomas 


Vaughan, his heirs, executors, adminiſtrators, or aſſigns, pay or 
cauſe to be paid to the faid Catharine Twrner, her executors, ad- 
miniſtrators, or aſſigns, the ſaid annuity or yearly fam in the man- 
ner and on the days and times aforeſaid, then this obligation to 


be void, or elſe to remain in full force and virtue; which being 
a ; f 2 2 | a 3 
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read and heard, the ſaid Thomas ſaith, that the declaration afore- 
ſaid, and the matter therein contained, is not ſufficient in law to 
maintain the ſaid action of the ſaid Catharine againſt the ſaid 
Themas ; to which faid declaration the ſaid Thomas need not, nor 
is he in any way bound by the law of the land to anſwer z and 
this he is ready to verify : wherefore, for want of a ſufficient 


declaration, the faid 7 homas prays judgment of the ſaid declara- 


tion, and that the ſame may be quaſhed, Qc. 


And the ſaid Catharine ſaith, that by any thing by the ſaid 
Thomas above alledged, the declaration of her the ſaid Catharine 
ought not to be quaſhed, becauſe ſhe ſaith, that the declaration 
aforefaid, and the matter therein contained, are ſufficient in law 
to maintain the ſaid action of the ſaid Catharine againſt the faid 
Thomas, which ſaid declaration, and the matter in the ſame con- 
tained, the the ſaid Catharine is ready to verify and prove, as the 
court ſhall award: and becauſe the ſaid Thomas doth not anſwer 
to the ſaid declaration, nor doth otherwiſe gainſay the ſame, ſhe 
the faid Catharine prays judgment and her faid debt, together 
with her damages occaſioned by the detaining of that debt, to be 
adjudged to her, c. But becauſe, &c. p 


It was objected, ½, That it appeared by the condition of the 
bond, that it was executed and given upon an illegal, flagitious 
conſideration of having cohabited with the plaintiff, who appears 
to be a ſpinſter, being ſo named in the declaration, and therefore 
the court would not aſſiſt her to recover any debt thereupon ; 
and cited the Dige/!, lib. 45. /ec. 123. and Cicero de Senectute, 12. 
where he explains the word fagitiunm to mean fluprum, (thus,) 
Stupra & adulteria & omne tale flugitium nullis aliis illecebris enci- 
tantur niſi voluptatis ; and Cic. Verr. 5. 10. Noctis longitudo ſtupri: 
& flagritits conturbatur. 2dly, That this bond appears to be given 
for a confideration pa, and therefore is no confideration at all; 
and cited 1 Roll. Abr. 11, 12. Moor 642, 643- S.P. 2 Stra. 
933+ S. P. 


Per Clive, Bathurft, and Gould, Juſtices, (abſente capitali juftic. 
Wiknot) without hearing the ether ſide - There muſt be judg- 
ment for the plaintiff, 2 | | 


Clive J.-I am in a court of common law, and not in an eccle- 
ſiaſtical court, If a man has lived with a girl, and afterwards 
gives her a bond, it is good. Suppoſe this had been given 

y the defendant to the plaintiff for being his miſtreſs, it would 
have been good in point of law, although in a court of equity it 
would be poſtponed to creditors. Sir Joſeph Felyll, Maſter of 
the Rolls, in a cafe where creditors interfered againſt a bond of 
this ſort, wiſhed he could have given the lady the money upon the 


bond; and where it is premium puderis, a court of a 
EF ons = ieve ; 
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relieve againſt ſuch a bond,” This condition is incapable of an 
pi to make the bond an illegal act. | 


Bathurſt J. Where a man is bound in honour and conſcience, 
God forbid, that a court of law ſhould ſay the contrary; and 
wherever it appears that the man is the ſeducer, the bond is 
good. Bracton ſays, when a man cohabits with an unmarried 
woman it is /egitima concubina, and Exodus, cap. 22. v. 16. „If a 
ge man entice a maid that is not betrothed, and lie with her, he 
* ſhall ſurely endow her to be his wife.” See alſo Deuteronomy, 
cap. 22. v. 28. © If a man find a damſel that is a virgin which 
ce ig not betrothed, and lay hold on her, and lie with her, and 
« they be found, then the man that lay with her ſhall give unto 
« the damſel's father fifty ſhekels of filver, and ſhe ſhall be his 
« wife, becauſe he hath humbled her, he may not put her away 
46 all his days.” Honour and conſcience. ought to bind every 
man in point of law. In an action in the King's Bench upon a 
promiſe of marriage, the evidence upon the trial was, that the 
defendant had bragged and boaſted that he had debauched the 
plaintiff, by promiſing her marriage; this cauſe being tried 
before me in the circuit, I left it to the jury upon that evidence 
only, and they gave a verdict for the plaintiff, and 500 4. da- 
mages, which I thought right; the court of King's Bench ap- 
proved of my opinion, refuſed to ſet aſide the verdict, and. 
thought 500 J. damages were little enough. | 
Gould J. -The court may take this for a lawful and conſeien- 
tious conſideration. We muſt preſume that the defendant hath 


done what in honour and conicience he ought to have done, and 


that he thought himſelf a wrong-doer, and gave the plaintiff this 
bond to make her amends. | | 


Collins verſus Blantern. C. B. 


This record is of Hilary term in the ſeventh year of the reign of King 
| George the Third. Rall 326. hed 


4 


Shropſhire, FOBERT Blantern late of Rodenhurſ# in the ſaid Debt upon ' 


to wit. county, yeoman, was ſummoned to anſwer Ed- 
ward Collins of a plea, that he render to him ſeven hundred 


1765, 


a bond far 
700 l. dated 
the 6th day 


ou which he owes to and unjuſtly detains from him, &c, of April 


ereupon the ſaid Edward Collins by John Leake his attorney 
ſays, that whereas the ſaid Robert Blantern on the 6th day of 
April, which was in the year of our Lord 1765, at Rodenhur/t 
aforeſaid in the county aforeſaid, by his certain writing obligatory 
acknowledged himſelt to be held and firmly bound unto the faid 
Edward Collins in the aforeſaid ſum of ſeven hundred pounds, to 
be paid to the ſaid Edward Collins when he ſhould be thereunto 
„ 23 „ 4 
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. required; nevertheleſs the ſaid Robert Blantern (although often 
thereunto required) hath not paid the ſaid ſeven hundred pounds 
to the ſaid Edward Collins, but hath hitherto refuſed and ſtill doth ' 
refuſe to pay the ſame to the ſaid Edward Collins, wherefore he 
ſays that he is the worſe, and hath damage to the value of ten 
pounds, and therefore he brings ſuit, and ſo forth; and he brings 
here into court the aforeſaid writing obligatory, which teſtifies 
the ſaid debt in form aforefaid, the date whereof is the ſame day 
and year abovementioned, | 


yt Plea ſets And the ſaid Robert, by George Greene his attorney, comes and 
— ng defends the wrong and injury, when, Cc. and craves oyer of the 
obliga- -: 8. | ou N | 

tion wherein ſaid ſuppoſed writing obligatory, and it is read to him in theſe 
four others words: (to wit,) Know all men by theſe preſents, that we John 
— Walker of Forton in the county of Stafford, yeoman, Thomas 
jointly ans Walker of Draycott-in-the- Moors in the ſaid county of Stafford, 
— yeoman, and Robert Blantern of Rodenhurſt in the county of 
— Salop, yeoman, are held and firmly bound to Edward Collins of 
col. Brecond in the ſaid county of Stafford, ſurgeon, in the ſum of 
ſeven hundred pounds of good and lawful money of Great Britain 

to be paid to the ſaid Edward Collins, or his certain attorney, 
executors, adminiſtrators, or aſſigns, for which payment, to be 

well and faithfully made, we bind ourſelves and each and every 

of us jointly and ſeverally, our and each and every of our heirs, 
executors, and adminiſtrators, firmly by theſe. preſents, ſealed 

with our ſeals; dated this ſixth day of April, in the fifth year of 

iT the reign of our ſovereign lord George the Third, by the grace of 
God, of Great Britain, France, and Ireland king, defender of the 

faith, and ſq forth, and in the year of our Lord one thouſand ſeven 

hundred and fixty-five ; he alſo craves oyer of the condition to 

the ſaid ſuppoſed writing obligatory, and it is read to him in 

And alfo theſe words: (to wit,) The condition of this obligation is ſuch, 
yer 0: for that if the above-bounden John Walker, Thomas Walker, and Ro- 
— payment $ert Blantern, our heirs, executors, or adminiſtrators, ſhall and do 
of 3501. to well and truly pay or cauſe to be paid unto the above- named 
— ror Edward Collins, his executors, adminiſtrators, or aſſigns, the full 
of May next, ſum of three hundred and fifty pounds of good and lawful money 
of Great Britain, upon the ſixth day of Jay next, without fraud 

or further delay, then this obligation to be void and of none 

effect, or elſe to remain in full force and virtue; which being 

read and heard, the ſaid Robert ſaith, that the ſaid Edward ought 

not to have his aforeſaid action thereof againſt him the ſaid Ko- 

Non eſt f.e · bert, becauſe he ſays that the ſaid ſuppoſed writing obligatory is 
tum pleaded. ,,,, his deed, and of this he puts himſelf upon the country, &c. 
And for further plea in this behalf the ſaid Robert, by leave of 

the court here for this purpoſe firſt had and obtained, according 

to the form of the ſtatute in ſuch caſe made and provided, ſays, 

that the ſaid Edward ought not to haye his aforeſaid my 
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| thereof againſt him, becauſe he ſays that before, and at the time 


of the making of the abovementioned ſuppoſed writing obligatory, 
and alſo before and at the time of the making of the promiſſory 
note hereafter mentianed, (to wit,) at Radenhurſt aforeſaid, the 
ſaid Jahn Walker and Thomas Walker in the ſail ſuppoſed writing 
obligatory named, and alſo one Robert Walker, one Thomas Scil- 
letoe, and one John Cullick, ſtood reſpectively indicted in a due 
courſe of law on the proſecution of one John Rudge, by five ſe- 
veral and reſpective indictments for wilful and corrupt perjury 
to which ſaid ſeveral and reſpective indictments the ſaid Jobn 
Walker, Thomas Walker, Robert Walker, Thomas Scillitae, and 
Jobn Cullick, had reſpectively pleaded the ſeveral pleas of Not 
guilty before the making of the ſaid ſuppoſed writing obligatory, 
and alſo before the time of the making of the ſaid note hereafter 
mentioned; and the traverſes of the ſaid Jahn Walker, Thomas 
Walker, Robert Walter, Thomas Scillitae, and John Cullick reſpec- 
tively on the reſpective indictments were, at the time of the 


making of the unlawful, wicked, and corrupt agreement hereafter. 


mentioned, and of the note hereafter mentioned, and alſo of the 
above ſuppoſed writing obligatory, (to wit,) on the day whereon 
the ſaid ſuppoſed writing obligatory was made, about to come on 
to be tried at the aſſizes then, (to wit,) on that day being, and 
continuing to be held at Stafford for the county of Stafford, and 
that the ſaid John Walker, Thomas Walker, Robert Walker, Tho- 
was Scillitoe, and John Cullick, ſo ſtanding indicted on the proſe- 
cution of the ſaid Fohn Rudge, and the (aid traverſes ſo being 
about to be tried as aforeſaid, it was on the ſaid ſixth day of April 
in the year 1765, in the ſaid writing obligatory mentioned, (to 
wit,) at Rodenhurſt aforeſaid, unlawfully, wickedly, and corrupt- 
ly agreed. by and between the ſaid John Rndge, the proſecutor of 
the indictments aforeſaid, the ſaid Edward Collins the plaintiff, 
and the ſaid John Walker, Thomas Walker, Kobert Walker, Thomas 


Scillitoe, and Jobn Cullick, the defendants in theſe reſpective in- 


dictments, that the ſaid Edward Collins the now plaintiff ſhould 
give to the ſaid Jobn Rudge the proſecutor of the indictments 
aforeſaid, his note in writing, commonly called a promiſſory note, 
as and for value received, to bear date on a certain day aud in a 
certain year now paſt, (to wit,) on the day and year laſt men- 
tioned, for a large ſum of money, (to wit, ) the ſum of three hun- 
dred and fifty pounds, payable to the ſaid John Rudge thereafter, 
(to wit,) one month aſter the date thereof, as a conſideration for 
his the ſaid h Rudge's not appearing to give evidence as pro- 
ſecutor on the trial of any or either of the traverſes aforeſaid, 
againſt any or either of the defendants, and that in conſideration 
thereof the ſaid John Rudge ſhould not, nor would appear at the 
trial of the traverſes aforeſaid as proſecutor, and ſhould not, nor 
would give evidence on any or either of the ſaid indictments 
2 Rudge his note for 
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yy againſt any or either of the parties ſo ſtanding indicted as afores 
on _ ſaid, and that the ſaid John Walker, Thomas Walker, and Robert 
auen Blantern the now defendant, ſhould ſeal, and as their deed deliver 


—— or either of them, (to wit,) on the ſaid 6th day of April in the 
the note for year 1765 aforeſaid, at Rodenhurft aforeſaid, make, give, and de- 
350ʃ. liver unto the ſaid hn Rudge his certain note in writing, com- 
monly called a promiſſory note, bearing date as aforeſaid, (to 
wit,) on the day and in the year laſt mentioned, for the ſum of 
three hundred and fifty pounds, as for value received, payable to 
the ſaid John Rudge thereafter, (to wit,) one month aſter rhe date 


thereof, according to the tenor and effect of the agreement afore- 


bor not ap- ſaid, as a conſideration for his the ſaid John Rudge's not appear- 
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and giving on the trial of any or either of the traverſes aforeſaid, againſt any 
evidence. or either of the parties ſo indicted as aforeſaid z and that in pur- 
ſuance of the ſaid unlawful, wicked, and corrupt agreement, and 
according to the tenor and effect thereof, the ſaid John Rudge 

then and there accepted, had, and received the ſaid note of and 

from the ſaid Edvard Collins for the purpoſe aforeſaid, and in part 

of, performance of the aforeſaid unlawful, wicked and corrupt 
And thatthe agreement; and that in further purſuance and completion of the 
i +— pf ſaid unlawful, wicked and corrupt agreement, and according to 
note execut- the term and effect thereof, the ſaid John Walker, Thomas Walter, 
ea this bond and Robert Blantern the now defendant, did then and there im- 
mediately after the giving of the ſaid note, and before the trial of 

the traverſes aforeſaid, or of any or either of them (to wit, ) on 

the ſaid fixth day of April in the year 1765 aforeſaid, ſeal, and as 

their deed deliver unto the ſaid Edward Collins the ſaid writing, 

now brought here into court, with the condition above ſpecified, 

25 an indem- as an indemnity to him the ſaid Edward Collins for the giving of 
we iy the ſuch note ſo given for the cauſe aforeſaid; and the ſaid Robert 
giving ch Blantern further ſaith, that the ſaid Edzvard Collins then and there 
note. at the time of the giving of the ſaid note to the ſaid John Rudge 
well knew for what cauſe and conſideration the ſame was ſo 

given, and that the ſaid Zdword Collins, at the time of the ſealing 

and deltvering to him of the writing now brought here into court, 

took, accepted, and received the ſame of and from the faid John 

Walker, Thomas Walker, and Robert Blantern the now defendant, 

28 an indemnity againſt the aforeſaid note, with this, that the ſaid 

Robert Blantern doth aver, that the ſaid ſuppoſed writing obliga- 

2 $ tory 


FAsTER TERM, 7 Geo. III. 1767. 

tory now brought here into court, was given for ſuch confideration 
as aforeſaid, and no other whatſoever ; and that he the ſaid Robert 
Blantern and the ſaid John Walker and Thomas Walker mentioned 
in the ſaid ſuppoſed writing obligatory were not, nor were, or 
was any or either of them, at the time of the making of the 
aforeſaid note, or at the time of the ſealing or delivering of the 
ſaid ſuppoſed writing obligatory to the ſaid Edward Collins, or at 
the time of his acceptance of the ſaid ſuppoſed writing obligatory; 
in anywiſe indebted to the ſaid Edward Collins or to the ſaid Fo 
Rudge in any ſum of money, or in any other reſpeCQ whatſoever ; 

and ſo the ſaid Robert Blantern ſaith, that the ſaid ſuppoſed writing 
obligatory ſo made and given by them the ſaid Robert Blantern, 

o Walker, and Thomas Walker, for the cauſe aforeſaid, rs void 
in law; and this he is ready to verify; wherefore he prays judg- 
ment if the ſaid Edward Collint ought to have his aforeſaid action 
thereof againſt him, &c. And for further plea in this behalf, the 
ſaid Robert Blantern by like leaye of the court here for this pur- 

ſe firſt had and obtained, according to the form of the ſtatute 
in ſuch caſe made and provided, ſays, that the ſaid Zdward ought 
not to have his aforeſaid action thereof againſt him, becauſe he 
ſays, that the ſaid ſuppoſed writing obligatory was, given by the 
ſaid Robert Blantern, John Walker, and Thomas Walter, to the 
ſaid Edward, (to wit) at Rodenhurſi aforeſaid, to indemnify the 
ſaid Edward againſt a certain note in writing of the ſaid Ed- 


ward's, commonly called a promiſſory note, then, (to wit) on 


the ſaid ſixth day of April in the year 1765 aforeſaid, (to wit) 
at Rodenhur/t aforeſaid, given by the ſaid Edevard Collins to the 
ſaid John Rudge, as for value received, bearing date on a certain 
day and in a certain year now paſt, (to wit,) on the day and year 
laſt aforefaid, whereby the ſaid Edward promiſed to pay to the 
ſaid John Rudge a certain ſum of money, (to wit,) the ſum of 
three hundred and fifty pounds, as for value received, at a certain 
time thereafter, (to wit,) one month aſter the date of the ſaid 
note, which ſaid note ſtill remains unpaid, and that the ſaid Eu- 
ward Collins hath not been in anywiſe damnifed by means of the 
ſaid note, or of the giving of the ſame; and this the ſaid Robert 
Blantern is ready to verify z whereſore he prays judgment if the 
ſaid Edward ought to have his aforeſaid action thereof againſt 
him, &c. Jobn Glynn, 


And the ſaid Edward Collins, as to the ſaid plea of the ſaid 
Robert by him firſt above pleaded in bar, and whereof he hath 
put himſelf upon the country, ſays, that he the faid Edward 
doth the ſame likewiſe; and the ſaid Edward, as to the ſaid 
plea of the ſaid Robert by him ſecondly above pleaded in bar, 
ſays that he, by reaſon of any thing by the ſaid Robert above in 
that plea alledged, ought not to be barred from having and 
maintaining his ſaid action againft the ſaid Robert, becauſe he 
ſays that the ſaid plea, in manner and form as the ſame is above 
pleaded, and the matters therein contained, are not _ in 
| * 
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An averment 
that the bond 
was given for 
the laid con. 
ſideration, 


and no other; 


and that the 
obligors were 
not indebted 
to the plain» 
tiff, and 
therefore the 
bond is void 
in law; et 
hoc, &c. 


34d Plea, that 


the bond was 


given by the 
obligors to 
indemnify 
the plaintiff 
againſt a 
note given 
by him to 
tue proſecu- 
tor, and that 
the plaintiff 
has not been 
damnified by 
the note; 

et hoc, &c, 


Replication 
and-iſſue to 
the 1| plea, 


Demurrer ta 
the 2d plea. 
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law to bar the ſaid Edward from having his ſaid action againſt 


the ſaid Robert; to which ſaid plea, in manner and form above 


Demurrer to 
30 plea. 


pleaded, the ſaid Edward Collins hath no need, nor is he bound 
y the law of the land in any manner to anſwer z and this he is 


ready to verify: Wherefore, for want of a ſuſſicient plea in this 


behalf, the ſaid Edward Coliins prays judgment and his debt 
aforeſaid, together with his damages, by occaſion of the detaining 
that debt, to be adjudged to him, c. and the ſaid Edward 
Collins, as to the ſaid plea of the ſaid Robert by him laſtly above 
pleaded in bar ſays, that he by reaſon of any thing, by the ſaid - 
Robert, above in that plea alledged, ought not to be barred from 
having and maintaining his ſaid action againſt the ſaid Robert, 
becauſe he ſays that the ſaid plea, in manner and form as the 


' ſame is above pleaded, and the matters therein contained, are 


not ſufficient in law to bar the ſaid Edward from having his 
ſaid action againſt the ſaid Robert; to which ſaid plea, in man- 
ner and form above pleaded, the ſaid Edward Collins hath no 
need, nor is he bound by the law of the land in any manner to 
anſwer ; and this he is ready to verify : wherefore, for want of 
a ſufficient plea in this behalf, the ſaid Edward Collins prays 
judgment, and his debt aforeſaid, together with his damages, by 
occaſion of the detaining that debt, to be adjudged to him, c. 

| G. Nares, 


And the ſaid Robert ſaith, that the ſaid plea by him the ſaid 
Robert ſecondly above pleaded in bar, in manner and form as 
the ſame is above pleaded, and the matters therein contained, 
are ſufficient in law to bar the ſaid Edward from having his ſaid 
action againſt the ſaid Robert; which ſaid plea, and the matters 
therein contained, he the ſaid Robert is ready to verify and prove, 
as the ſaid court ſhall award; and becauſe the ſaid Edward hath 
not in any manner anſwered thereto, nor in anywiſe denied the 
ſame, he the ſaid Robert prays judgment, and that the ſaid Ed- 
ward may be barred from having his ſaid aCtion thereof againſt 


him the ſaid Robert, &c.; and becauſe the juſtices here will ad- 


viſe of and upoa the premiles before that they give judgment 
thereupon, day is given to the parties aforeſaid here until ——— 
to hear their judgment thereupon, ſo that the ſaid juſtices here 
are not yet ready to give judgment theron: And the ſaid Robert 
further ſaith, that the ſaid plea by him the ſaid Robert laſtly 
above pleaded in bar in manner and form as the ſame is above 
pleaded, and the matters therein contained, are ſufficient in law 
to bar the ſaid Eduard from having his ſaid action againſt him 
the ſaid Robert; which ſaid plea, and the matters therein con- 
tained, he the ſaid Robert is ready to verify and prove, as the 
court ſhall award; and becauſe the ſaid Edward hath not in any 
manner anſwered thereto, nor in anywiſe denied the ſame, he 
the ſaid Robert prays judgment, and that the ſaid Edward may 
be barred from having his ſaid action thereof againſt him the 


ſaid Robert, & e. John Glynn, 
And 


the parties aforeſaid here unt 
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And becauſe the juſtices here will adviſe of and upon the pre- 
miſes before that they give 3 thereupon, day is given to 

i to hear their judgment 
thereupon. for that the ſaid juſtices here are not as yet ready 
to give judgment thereon; and in order to try the iſſue between 
the parties afo-cſaid above joined to be tried by the country, the 
ſheriff is commanded that he cauſe to come here in eight days 
of the Purification of the bleſſed Mary twelve, Ic. by whom, 


Oc. and who neither, c. to recognize, Cc. becauſe ay. 


well, &c, | 


Collins verſus Blantern. C. B. 


TH caſe was well argued laſt Hilary term by Serjeant Nares 
for the plaintiff, and Serjeant Glynn for the defendant, and 
in this term by Serjeant Burland for the plaintiff, and Serjeant 
Fephſon for the defendant, | 


On the ſide of the plaintiff it was inſiſted, that the condition 
of the bond being fingly for the payment of a ſum of money, 


the bond is good and lawful; and that no averment ſhall be 


admitted that ths bond was given upon an unlawful conſidera- 
tion not appearing upon the face of it, and therefore that the 
ſpecial plea is bad Upon the firſt argument theſe caſes were 
cited for the plaintiff, Carth. 252. Comb Thomſon v. Harvey, 
Lady LUowning v. Chapman, C. B. Mich. 6 Ges. 2. (now depend- 


ing iu error in B. R.) 1 Leon. 73. 203. Jenk. 106. Carth. 300. 


Comb. 245. Empſon v. Bathurſt, 1 Mod. 35. Hutton 5 2. Vent. 331, 
Cro. Jac. 248. | | 


For the defendant it was inſiſted, that the averment of the 
wicked and unlawful conſideration of giving the bond might 
well be pleaded, although it doth not appear upon the face of 
the deed ; and that any thing which ſhews an obligation to be 
void, may well be averred, although it doth not appear on the 
face of the bond, as dureſs; that it was delivered as an eſcrow 
to be delivered upon a ccrtain condition to the obligee ; infancy, 
coverture, or upon a fimoaniacal contract, maintenance, & c. and 


although it is ſaid, there is a difference between bonds being 


void at common law, and by ſtatute, yet it is otherwiſe ; for the 
common law was originally by ſtatutes which are now not in 


being: The general rule that you cannot plead any matter 


debors the deed, doth not apply to this caſe; the true meaning 
of that rule is, that you cannot alledge any thing inconſiſtent 
with and contrary to the deed, but you may alledge matter 
conſiſtent with the deed ; The bond in the preſent caſe is for 
the payment of money ; the plea admits this, and the averment 
alledges'upon what conſideration that money was to be paid, and 


therefore is not inconſiſtent or contradictory to the * 
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of the bond; this rule of pleading, applied to the caſey of 

dureſs, coverture, infancy, &c., is on the fide of the des 
fendant in this caſe. In bonds not to follow a trade the defend. 
ant may aver the conſideration to avoid the bond. Downing v. 
Chapman is not like this caſe; that was an averment cqntra- 
dictory to the condition of the bond, and amounted to a de- 
feaſance; the preſent condition is conſiſtent with the condition, 
which is for payment of money, and only ſhews the bad con» 
fideration upon which the money was to be paid. | 


Upon the firſt argument the Lord Chief Juſtice broke the caſe, 
and ſaid that this was very different from the caſe of Lady Down- 
ing v. Chapman, and therefore he would conſider it —_— inde- 
pendent thereof; and faid, as he was then adviſed, he thought 
there was no difference between an act being void by ſtatute or 
by the common law; that the principle the judges heretofore 
have gone upon for making the diſtinction (in the books) is not 
a ſound one; for wherever the bond is void at law or by ſtatute, 
you may ſhew how it is void by plea, and that in truth it never 

ad any legal exiſtence. That the-ſtatute law is the will of the 
legiſlature in writing; the common law is nothing elſe but ſta- 
tutes worn out by time; all our law began by conſent of the 
legiſlature, and whether it is now law by-uſage, or writing, it is 
the ſame thing : a ſtatute ſays ſuch a thing ſhall be avoided by 
plea; why therefore may not a deed executed upon a conſider- 
ation againſt the common law be avoided by plea? In durefr, 
Srmony, infancy, coverture, & c. the plea diſcloſes that in truth 
there never was any obligation, The principle, upon which 


© courts of juſtice muſt go, is, to enforce the performance of 


Dr. & Stud, 
12. 

2 Vent. 107. 
Codb. 29. 


contracts not injurious to ſociety; and it would be abſurd to ſay 
that a court of juſtice ſhall be bound to enforce contracts in- 
jurious to, and againſt the public good. No man ſhall come 
into a court and fay, “give me a ſum of money which I deſire 
& to have contrary to law ;” there can be no doubt but that the 
compounding a proſecution for wilful and corrupt perjury is a 
very great offence to the public, and whether it was between 
fome perſons who are ſtrangers to this action, it is not material. 


Bathurſt J. (upon breaking this caſe) ſaid, that the caſe of Lady 
Downing v. Chapman was not like it. | 


_ Gould J. (upon the breaking this caſe) ſaid, that he differed 
with the reſt of the court in the judgment given in Lady Downing 
v. Chapman, and that upon the whole of that caſe hi thought 
the averment that the bond here given was upon a wicked con- 
fideration, ought to have been admitted. He ſaid that if this 
Caſe at bar had been upon a ſimple contract, the court would not 
have heſitated a moment, but would have given judgment that 
it was bad; and ſhall the court ſanctify a deed made 2 5 
| WIC 
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wicked conſideration becauſe it is ſcaled ? To have a deed, which 
ought to be for a man's good, turned to evil purpoſes, he thought 


very wrong, and that there was no diſtinction, whether a deed 
be void at law or by ſtatute. 


Upon the ſecond argument of the caſe at bar in this term, the 
Lord Chief Juſtice delivered the opinion of the whole court 
(and pronounced judgment for the defendant) to the following 
effect : 


Lord Chief Juſtice 
ſidered: | 
1/4, Whether it doth not appear from the facts alledged in 


Wilmot — Four queſtions are to be con- 


the ſecond plea, that the conſideration for giving the bond is an 


illegal conſideration ? 


2d, Whether a bond given for an illegal conſideration is not 
clearly void at common law ab initio ? 


zd, Suppoſing the bond is void, whether the facts diſcloſed in 
the plea to ſhew it void, can, by law, be averred and ſpecially 


pleaded ? 


4th, If they can be pleaded, then, whether this ſecond plea 


is duly, aptly, and properly pleaded ? 


1. As to the firſt queſtion, it hath been inſiſted for the plain- 
tiff, that he was not privy to the bargain and agreement, ſo (as to 
him) there appears to be nothing legal done by him. But we 
are all clearly of opinion, that the whole of the tranſaction is to 


de conſidered as one entire agreement; for the bond and note 


are both dated upon the ſame day, for payment of the ſame ſum 
of money on the ſame day; the manner of the tranſaction was 
to gild over and conceal the truth; and whenever courts of law 
ſee ſuch attempts made to conceal ſuch wicked deeds, they will 
bruſh away the cobweb varniſh, and ſhew the tranſactions in their 
true light. This is an agreement to ſtifle a proſecution for wilful 
and corrupt perjury, a crime moſt detrimental to the common- 
wealth; for it is the duty of every man to proſecute,” appear 


againſt, and bring offenders of this ſort to juſtice. Many felonies ' 


are not ſo enormous offences as perjury, and therefore to ſtifle a 
proſecution for perjury, ſeems to be a greater offence than com- 
ages ſome felonies. The promiſſory note was certainly 
void ; what right then hath the plaintiff to recover upon this 
bond, which was given to indemnify him from a note that was 
void? They are both bad, the conſideration for giving them 
being wicked and unlawful, ' 


2. As to the ſecond point, we are all of opinion that the bond 
is void ab initio, by the common law, by the civil law, * 
2 | an 
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and all laws whatever; and it is ſo held by all writers whatſoever 
upon this ſubject, except in one paſſage in Grotius, lib. 2. cap. tx. 
ſect. g. where I think he is greatly miſtaken, and differs from P 


' fendorf, lib. 3. cap. 8. ſect. 8. who, in my opinion, convicts 


doctrine of Grotius. In Juſtin. Inflit. lib. 3. tit. 20. de turg 
cauſa, ſe. 23. Quod turpi ex cauſa promiſſum eft, veluti fi quis ho. 


micidium vel ſacrilegium ſe fact̃urum promittat, non valet, And 


Vinnius, in his commentary, carries it ſo far as to ſay, you ſhall 
not ſtipulate or promiſe to pay money to a man not to do a 
crime, Si quis pecuniam promiſerit, ne furtum aut cædem faceret, aut 
ſub conditione, fi non fecerit, adhuc dicendum, ſtipulationem nullius efſe 
momenti ; cum hoc ipſum flagitioſum eft, pecunium paciſci quo flagitis 
abſflineas, Dig. lib. 1. tit. 5. Code, lib. 4. tit. 7. to the ſame point. 


This is a contract to tempt a man to tranſgreſs the law, to ds 
that which is injurious to the community: it is void by the com- 


mon law; and the reaſon why the common law ſays ſuch con- 


tracts are void, is for the public good. You ſball net /ripulate for 
iniquity. All writers upon our law agree in this, no polluted, 
hand ſhall touch the pure fountains of juſtice. Whoeyer is a 
party to an unlawful contract, if he hath once paid the money 
ſtipulated to be paid in purſuance thereof, he ſhall not have the 
help of a court to fetch it back again, you ſhall not have a right 
of action when you come into a court of juſtice in this unclean 


manner to recover it back. Procul O] procul efte profani. See 
Do#. & Stud. fo. 12. and chap. 24. The 


The third point is, Whether this matter can be pleaded? 


It is objected againſt the defendant that he has no remedy at 


law, but muſt go and ſeek it in a court of equity: I anſwer, we 
are upon a mere paint of common law, which muſt have been a 
queſtion of law, long before courts of equity exerciſed that ju- 
riſdiction which we now ſee them exerciſe ; a juriſdiction which 


never would have ſwelled to that enormous bulk we now fee, if, 


the judges of the courts of common law had been anciently as 
liberal as they have been in later times: to. ſend the defendant 
in this caſe into a court of equity, is to ſay there never was any, 
remedy at law againſt ſuch a wicked contract as this is: we 
know when the equity part of the court of Chancery began. I 
ſhould have been extremely ſorry if this caſe had been without 
remedy at common law, Eft boni judicis ampliare juriſdiftionem ; 
and I ſay, % boni judicis ampliare juſtitiam ; therefore, whenever 
ſuch caſes as this come before a court of law, it is for the public 
ood that the common law ſhould reach them and give relief. 
I have always thought that formerly there was too confined a way 
of thinking in the judges of the common law courts, and that 
courts of equity have riſen by the judges not properly applying 
the principles of the common law, but. being too narrowly go- 
verned by old cafes and maxims, which have too much prevented 


the public from having the benefit of the common law. It is now 
. f wee objected 
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objected as a maxim, that the law will not endure a fact in pais 
debort a ſpecialty to be averred againſt it, and that a deed cannot 
be defeated by any thing leſs than a deed, and a record by a re- 
cord, and that if there be no conſideration for a bond it is a gift. 
I anſwer, that the preſent condition is for the payment of a ſum 
of money, but that payment ro be made, was grounded upon a 
vicious conſideration, which is not inconfiſtent with the condition 
of the bond, but ſtrikes at the contract itſelf in ſuch a manner as 
ſhews, that, in truth, the bond never had any legal entity, and if 
it never had any being at all, then the rule or maxim that a deed 
muſt be defeated by a deed of equal ſtrength doth not apply to 
this caſe. The law will legitimate the ſhewing it void ab initio, 
and this can only be done by pleading : nothing is due under 
ſuch a contract, then the law gives no action, the debitum never 
exiſtedz as much as if it had been ſaid it ſhall be void, becauſe 
there is no debt: but if this wicked contract be not pleadable, it 
will be good at law, be ſanctified thereby, and have the ſame 
legal operation as a good and an honeſt contract, which ſeems to 
me molt unreaſonable and unrighteous, and therefore, unleſs I 
am chained down by law to reject this plea, I will admit it, and 
let juſtice take place, What ſtrange abſurdity would it be for the 
law to ſay that this contract is wicked and void, and in the ſame 
breath for the law to ſay, you ſhall not be permitted to plead the 
facts which clearly ſhew it to be wicked and void. Iam not for 
ſtirring a ſingle pebble of the common law, and without altering 
the leaſt tittle thereof, I think it is competent, and reaches tho 
caſe before us. For my own part, I think all the caſes upon acts 
of parliament, with reſpect to making bonds, ec. void, do warrant 
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the receiving this plea and averment; there is no direction in 


ſuch acts of parliament given for the form and manner of plead - 
ing in thoſe caſes; the end directs and ſanctiſies the means: I 
think there is no difference between things made void by act of 
parliament, and things void by the common law: ſtatute law and 
common law both originally flowed from the ſame fountain, the 
legiſlature ; I am not for giving any preference to either, but if to 
either, I ſhould be for giving it to the common law. If there had 
ever been any idea or imagination, that ſuch a contract as this 
could have ſtood good at common law, ſurely the legiſlature 
would have altered it. There has been a diſtinction mentioned 


between a bond being void by ſtatute, and at common law; and 
it is ſaid, that in the firſt caſe if it be bad, or void in any part, it 


is void in toto: but that at common law it may be void in part, 
and good in part, but this proves nothing in the preſent caſe. 
The judges formerly thought an act of parliament might be 
eluded if they did not make the whole void, if part was void. It 
is ſaid, the ſtatute is like a tyrant, where he comes he makes a// 
void, but the common law is like a nurſing father, makes only void 
chat part where the fault is, and preſerves the reſt. 1 Mod. 35, 36, 
The caſe of a ſimoniacal contract may be reached by a plea; this 

| proves 
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proves the eontract in the preſent caſe is to be avoided at com- 


mon law. The two caſes in Leon. I ſet one againſt the other, 


and lay no ſtreſs upon either; infancy, coverture, dureſs, & e. apply 
directly to this caſe; the plea ſhews a fact, which if true, the 
bond never had any legal exiſtence at all: as to a bond being a 
gift, that is to be repelled by ſhewing it was given upon a bad 
conſideration z you may thereby repel the preſumption of dona- 
tion. It has been objected, that the admiſſion of ſuch plea, as the 
preſent will ſtrike at ſecurities by deed ; the anſwer is, that ſuch 
a plea in the caſe of infancy, gaming, dureſs, & c. &c. is admiſſible; 
what is the plea of non eff factum? Ninety- nine in one hundred 
of them are falſe z why then is ſuch a plea to be received, and not 
the preſent plea? I ſee no reaſon why. I want no caſe to warrant 
my opinion, it is enough for me if there be no caſe againſt me, 
and I think there is not. In 1 Hen. 7. 14+ 16. ö. Brian was then 
the Chief Juſtice, and his opinion there is founded upon what-I 
have now ſaid: Brian ſays, I do not ſee in any caſe in the 
© world how a man can avoid a ſpecialty by a bare matter of 
« fact concerning the ſame deed, F ſe be that the deed was good 
cc at the commencement ;” but the preſent deed was never good. 
Moor 564. is a ſimoniacal contract pleaded to a bond, which 
was held a bad plea, becauſe ſimony was not then conſidered as 
contrary to our law, but at this day, fmony being againſt our law, 
ſuch a plea would be good. The caſe in Comb. 121. is nothing 
but an obiter dium of a judge, to which I pay very little regard. 


4. As to the fourth point, I think, the plea is rightly pleaded, 
and concludes very properly in ſaying, “ And ſo the faid bond is 
« void.“ It ſeems to me that non eff factum could not have been 
properly ſaid at the concluſion of this plea after the ſpecial mat- 


ter before alledged ; non eff factum means nothing but that, « I 


t did not ſeal and deliver the bond;“ and why non. eff factum 
may be pleaded by x feme covert I do not clearly ſee the reaſon, 
unleſs the law unites the huſband and wife ſo cloſely; that it con» 


ſiders them as one and the ſame perſon, ſo that ſhe without the 


huſband cannot execute the deed. If two be jointly bound, and 
only one ſued, he cannot plead non e fatum, but ought- to plead 
that another was bound with him. 5 Rep. 119. 4. 6. It is fair 

to tell the party what is your defence, upon what point you-put 
your caſe: I think the right way is to conclude the plea as it is, 
And jo the ſaid writing obligatory is void, et hoc, &c. and fo pray 
judgment if the plaintiff ought to have his action, Cc. and do not 
ſee how he could ſay non eff factum, when he ſealed the deed: 
but ſuppoſing the plea might have been more apdy concluded, 
yet it is well enough upon a general demurrer, as this is, and we 
are all of opinion K. judgment muſt be for the defendant ; that 
the averment pleaded is not contradictory, but explanatory of the 
condition; that the bond was void ab initio, and never had any 


exiſtence, Judgment for the defendant per totam curiam. 
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CTION upon the caſe for work and labour done by the 
HA plaintiff for the defendant, upon the general iſſue, tried 
before Lord Chief Juſtice Wilmat. At the trial it appeared in 
evidence that the defendant being indebted to the plaintiff in 
18/. for work done, the defendant gave the plaintiff a note or 
draught upon one Heddy, whereby the defendant deſired Hddy to 
pay to the plaintiff a few days after date 18 J. for value reteived; 
the plaintiff took and held this note or draught four months, and 
never applied to Heddy to demand the money of him; Heddy af- 
terwards broke and became inſolvent; the note or draught not 
being payable.to the plaintiff Chamberlyn, or order, the jury looked 
upon it as not a negociable bill of exchatige or draught, and found 
a verdict for the plaintiff, damages 18 J., contrary to the direc- 
tions and opinion of the Lord Chief Juſtice ; and therefore it was 
now moved for a new trial without payment of coſts: 


Curia I/, It was objected for the plaintiff, that this is not a 
bill of exchange, becauſe it is not negociable ; that it is of the very 
eſſence of a bill of exchange to he payable to ſuch a one, or order, 
and therefore the plaintiff ſhall not loſe the value thereof, as he 
would have done if it had been negociable, by reaſon of his 
holding it ſo long without demanding the money of Heddy,; 
2dly, That the plaintiff was no more than a ſervant or agent to 
the defendant in this caſe, and could not teceive the money for 
his own uſe. As to the firſt objection, we think it is not neceſſar 
in this caſe to give any opinion, whether this be a bill of ex- 
change or not, becauſe we are of opinion that when the plaintiff 
accepted and took from the defendant this note, draught or order 
upon Heddy for 18 J., to be paid to the plaintiff for value teceiv- 


A creditor 


accepts a 
note or 
draught of 
his debtor 
upon a third 
perſon, to be 
paid a ſum 
of money for 
value re- 
ceived; if he 
holds it an 
unreaſonable 
time before 
he demands 
the money, 
and the per- 
ſon upon 
whom it is 
drawn be- 
comes in- 
ſolvent, it is 
the creditor's 
own loſs, . 
though this 
draught be 
not a bill of 
exchange or 
negotiable. 


O 


ed, the plaintiff acquired an intereſt in the 18 J., and if he bad 


received it of Heddy, he-would have received the ſame for his own 
uſe, and not for the uſe of the defendant the drawer; the plain- 
tiff by accepting this note or draught, undertook to be duly 

Vor. II. | Aa euigen: 
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diligent in trying to get the money of Heddy, and to appriſe the 
defendant, the drawer, if Heddy failed in payment; the plaintiff 
ſubſtituted himſelf in the place of the defendant the drawer, 
who has been deluded into a belief that the plaintiff had got the 
money of Heddy. The common law deteſts negligence and laches; 
there is no reaſon applicable to the caſe of holding a bill of ex- 
change, that is not applicable to this caſe ;: the plaintiff by hold- 
ing this order four months, hath diſcharged the defendant of his 
debt, and credited Heddy in his ſtead and place: if this verdict 
ſhould ſtand, it would be miſchievous: if a jury can ſay that a 
man may hold ſuch an order or draught as this is ten weeks after 
it is due; they may as well ſay he may hold it ten years. Here 
appears to be groſs negligence in the plaintiff, and we think the 


jury ſhall not pronounce the law in ſuch a caſe as this is, and 


| therefore there mult be a new trial upon payment of coſts. 


Replevin, 
and declares 
for taking 
his cactle at 
M 


Defendant 
pleads non 
cepit modo 
& forma 
plaintiff 
proved the 
cattle were 
in the de- 
fendant's 
cuſtody at 
M. ; defend- 


ant proved 
they were 
originally 
taken at H. 
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Walton verſus Kerſop and another. C. B. 


EPLEVIN : The plaintiff declares for taking his cattle in 
Market-ftreet ward; the defendant pleads the general iſſue 

nam cepit modo & forma. This cauſe was tried before Mr. Juſtice 
Gould at the laſt aſſizes for Northumberland, when the plaintiff 
proved that the cattle were in the cuſtody and poſſeſſion of the 
defendant at Market-Areet, where he was driving them to the 
pond ; the defendant proved that he firſt and originally took 
them at Hardball in the pariſh of Warget, and was driving them 
through Market-ffreet unto the pond. It was inſiſted at the 
trial, that the plaintiff had not proved his declaration, that the 
cattle were taken at Market-fireet, as it was alledged therein, 
for that the defendant had proved they were firſt taken at another 
place, viz. at Hardball in the pariſh of Warden. There was 4 


verdiC for the plaintiff, ſubject to the opinion of the court. 


Judgment for the plaint'ff. 


Seri eant 
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Seijeant Glynn For the plaintiff inſiſted that the plaintiff had 


well proved the taking at Martet-freet, as laid in the declaration, 
for he proved the cattle were here in the defendant's cuſtody z 
and although it may be true that the defendant originally took 
them at Hardball, yet as he the plaintiff was. unable to prove 
the taking there, it would be very unreaſonable and inconvenient 
if he was obliged to lay the taking here. That the defendant 
ought to have pleaded in abatement, and alledged that they were 
taken at Hardball, abſque hoc that they were taken at Marlet- 
Areet, upon which the plaintiff might have taken iſſue, or con- 
ſeſſed the plea, and juſtified the taking at Hardball, and driving 
them to Mariet. fireet towards the. pond; and he inſiſted that 
wherever the defendant has the cattle wrongfully in his cuſtody, 
that is a wrongful taking at that particular place; as in the caſe 
of larceny committed in one county, and the felon flies with the 
goods into another county, it is a felony in both counties, and he 
may be tried in either county. 


Serjeant Burland for che defendant inſiſted, that upon the plea 
of non cepit modo et forma, the defendant may prove the taking was 
at a different place from hat laid in the declaration; and for that 
purpoſe cited Johnſon v. Wellyer, 1 Stra. 508. 2 Mod. 199. 
Anonym. by Lord North C. J. . If the plainriff alledges'the taking 
at A., and they were taken at B., the deſendant may plead nor 
cepit modo & forma, but then he can have no return, for if he 
would have a retorn. habends, he muſt deny the taking where the 
ou hath laid it, and alledge another place in his avowry. 

e alſo ſaid, that in replevin. the firſt place of taking is the only 
material place, and a: be laid in the declaration, and it is not 
like the caſe of larceny above mentioned. 


Wilmot C. J.—At this day it is very clear that the yill and 
place where the cattle are taken muſt be laid in the declaration; 
if there is no place defendant may demur, but hefe is a place 
laid; and it was proved the cattle were in defendant's poſſeſſion 
there ; and though originally defendant took them at another 
place, yet if he took them wrongfully at firſt, the wrong is con- 
tinued to any place where the defendant has them. 1 Stra. 508, 
is only a caſe at nf priur, and 2 Mod. 199. a diftum of Lord 
North; and neither of thoſe caſes are like this, for here is a ſuffi- 
cient proof (m my opinion) of the plaintiff's declaration, to wit, 
that the cattle were taken at Market-ftreet. ' This caſe is very 
clear, and like the caſe mentioned of /arceny, the wrong continues 
wherever the defendant has the cattle; aud I am quite ſatisfied 
the defendant's evidence was irrelevant and immaterial” on this 
iſſue, and ought not to have been admitted, unleſs the defendant 
had pleaded in abatement. And of this opinion was the whole 
court, and the pgſtea was ordered to be delivered to the plaintiff. 

As 2 | See 
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See Cre. Elia. 896. Hob. 16. Moor 678. See the caſe of Riley 
v. Parkhurf?, ante, Trin. 21 & 22 Geo. 2. cited by Bathurſt J. 


Roe, on the Demiſe of Hamerton ver/us Mitton and 
others, C. B. | 


What act of T HIS was an ejectment for lands in Yorkſhire: the jury found 
_— a ſpecial verdict, which ſtated very long deeds and convey- 
+53 cr WM ance, fines ſur conceſſit, ſur conuſance de droit come ceo, &c. &c. &c. 
to ſupport a containing ſeveral hundreds of copy ſheets, which was argued 
limita'® twice at the bar, and in this term thequdgment of the court was 
in 2 mar- . . - 
nage · ſeite- g ven by the Chief Juſtice, 
ment by wax | . 
— Lord Chief Juſtice Vilmoi— The queſtion in this caſe is a very 
er brothers fort one, but it is ſo involved and covered by the length of this 
of the in- ſpecial verdict, that it is more difficult to find it out than to de- 
— — termine it. This ſhameful prolixity puts the parties to an unne- 
ſon of that ceſſary and immoderate expence, and therefore it was that caſe 
parent. reſerved were firſt introduced inſtead of ſpecial verdids; but 
- ſurely ſpecial verdicts may be drawn out and ſtated as ſhortly as 
caſes for the opinion of the court ; I therefore recommend it to 
gentlemen who have the drawing of ſpecial verdicts, to ſtate 
them as ſhortly as poſſible, and if they ſhould have any doubt 
whether they are fully and ſufficiently ſtated, and the facts found 
be properly inſerted, the judge who tried the cauſe will always 
be ready to lend his afliſtance, in order to prevent this moſt 
ſhameful prolixity, which is a ſcandal to the profeſſion, and to the 
law itfelf. I have often thought of, and been grieved at this 
matter, and therefo was determined to mention it publicly, to 
prevent it for the future, if it poſſibly can be done; and I can ſee 
no reaſon why it may not, as the judges themſelves, I am ſure, 


will all be willing to aſſiſt counſel in ſo good a work. 


The caſe is ſingly this — John Hamerton in 1706 being ſeiſed in 
fee of the lauds in queſtion, and at the ſame time having a mother 
living, who had an annuity of 50 /. iſſuing out of the whole lands, 
and Jobn having two brothers, Thomas and Vavaſor, Fchn being 
about to be married to Mary Kelly, his mother previous to the - 
martiage conſents to part with her ſecurity upon the ue lands 
for her annuity, and to take, inſtead thereof, a ſecurity for the 
ſame upon par? of the lands; and accordingly ſhe and her ſaid ſon 
John (the intended huſband) join in a fine to deliver the whole 
lands ſ. om the ſald atinuity ; and in conſideration of the marriage, 
and a pert on of 1300/7., and of the ſaid grant and releaſe of the 
ſaid annuity, John: Hamerton conveys to truſtees that they ſhould 
pay 50 J. per ann. to the mother, out of part of the lands, for her 
life, then as to the whole of the lands to the uſe of John _ 
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ders, remainder to the firſt and every other ſon in tail male, re- 
mainders to Thomas Hamerton and Vavaſor Hamerton ſeverally 
one after the other in tail male in ſtrict ſettlement, remainder to 
the daughter and daughters of the marriage of. Fg Hamerton 
and Mary Kelly, remainder to Fohn Hamerton in tee. 


There was no iſſue of the marriage: afterwards John Ha- 


merton mortgaged the eſtate to Monkton, and acknowledged a 
fine to him ſur conceſſit ; then Monkton purchaſed of John Ha- 
merton for a valuable conſideration in fee, and took a fine from 
him ſur conufance de droit come ceo, & c. and John Hamerton died 
without iſſue ; but Thomas Hamerton his brother has left a ſon 
Vavaſor Hamerton the leſſor of the plaintiff, a very poor man, 
(who. it is ſaid, was or is a common ſoldier). | 


The ſingle queſtion is, Whether there is a good and valuable 


conſideration to ſupport the limitation in the ſettlement to 75 


mas Hamerton, the late father of the leſſor of the plaintiff? or 
whether that limitation is merely voluntary under the ſtat. of 
27 Elix. cap. G. and bad againſt a purchaſer for a valuable con- 
ſideration? 2 


I am very clearly of opinion. that this ſettlement is fair and 
honourable, and that there is a good and valuable conſideration 
to ſupport the limitation therein to Thomas Hamerton, the late 
father of the leſſor of the plaintiff, and that it is quite out of the 
ſtat. 27 Eliz, c. 6. which was only made againſt covinous and 
fraudylent conveyances, and which makes' the parties avowing 
ſuch fraudulent conveyances crimival z whether the purchaſer 
for a valuable conſideration had notice of this ſettlement or not, 
is not material (I think) in this caſe ; but if he had notice, I am 
clearly of opinion that the purchaſe is fraudulent. | 


The whole of this queſtion turns upon the mather's joining 
in the ſettlement : the friends and relations of Mary Kelly, the 
intended wife of the marriage, (muſt be ſuppoſed to ſay,) to the 
mother of John the intended huſband, ** Mary ſhall not marry 
« your ſon unleſs you will give up, or take off your annuity from 
te the 4vhole of the lands, and let it be charged upon a part 
* thereof; the mother anſwers, if you want my aſſiſtance you 
« ſhall pay for it, that is ta ſay, you ſhall limit the eſtate to my 
« younger ſons in preference and priority to the daughters of 
* the marriage in failure of iſſue male;“ this is a good confi» 


deration to h the ſon (and the quantum is not at all material); 


he purchaſes his wife by his mother's concurrer<e. 
| Aa3 | But 


ton for life, remainder to truſtees to preſerve contingent remain» - 
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27 and 28 January 1706, (whereto Frances his mother, bo had a rent-charge of gol. 
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But it was objected that John was ſeiſed, and could have made 
the ſettlement without the mother, and that in truth no real or 
good conſideration moved from her at all, for that ſhe ſtill had 
her annuity charged upon part of the lands; in anſwer to this, 
the applying to the mother ſhews that ＋ Hamerton could not 
have made a ſettlement agreeable to the lady's friends · without 


the mother; and I am of opinion that any conſideration given 
by the mother would have made her a purchaſer for her 3 
ſons; by the limitation to the daughters of the marriage, after 
that to the two brothers of 7h Hamerton, it is plain the mother 


intended her ſons ſhould be preferred to the daughters of the 
marriage: and this is as plain to me as if I had heard the mother 


' ſay, „I will not part with my annuity ſecured upon the whole 


lands, and take a ſecurity for it upon part of the lands, unleſs 


* you will prefer my ſons to your daughters ;” the ſettlement 


can have no other meaning, and any conſideration moving from 
a parent to a child is good. The whole court were of the ſame 
opinion, and judgment was given for the plaintiff, 


The following ſtatement of the foregoing cafe has been communicated to be in. 


| ferted in the preſent edition. It will be found much fullet, and more explicit as to the 


point derermined, 


Roe, on the Demiſe of Hamerton verſus Mitton & al, 
[Tried before Bathurſt, at the Summer Aſſizes, 6 Geo. 3.] 


+ SPECIAL verdi& ſtated, that Juin Haomerton being ſeiſed in fee by leaſe and releaſe, 


per ann. iſſuing out of all the eſtates for her life, was a party,) reciting that a marriage 
was ſhortly to be had between John Hamerton and Mary Kelly, party thereto ; and that 
Frances the mother, for the better enabling bim to ſettle a jointure on the wife, had, by 
another indenture, releaſed her rent-charge; the ſaid Fobn Hamerton, in conſideration of 
the marriage to be had, and of a marriage-portion, and for ſettling 8 jointure on the 
wife, and that the eſtates might continue in the name and blood of Joe Hamerton, and 
for ſecuring portions for younger children, and in conſideration of 5 . paid to 


Hamerten by Frances, and in conſideration of the ſaid grant and releaſe of the ſaid 


rent - charge of 507, and for divers other good cauſes and conſiderations, granted and 
releaſed to truſtees the premiſes in queſtion, to the uſe and intent that Frances ſhould 


have and receive a * of 50 J. per ann, for her life out of certain part of the 
| al 


iſes: And as to ail the ſaid premiſes ſubje to the ſaid rent - charge to the uſe of 

kn Hamerton for life, to truſtees to preſerve, Cc, to the wife for her life, to the firfſty 

c. ſons of the marriage in tail-malez remainder to all and erery the ſons of Joke 
Hamerton by any other wiſe in tail- Hale, remainder to his brother Hamerton for 
life, remainder to truſtees to preſerve, && remainder to the firſt, Cc. Ons of Themas 


in tail- mail, with a like-remainder to Vavaſor Hamerton, another brother of John, and 


to bis fons ; remainder to all the daughters of John Hameyton in tail, remainder to big 
own right heirs. The marriage was had, and afterwards Fobn Hamerton and his wi 


fe 
' Thomas Hamerton, and Vawaſor Hamerton, there being at that time no iſſue of either of 
them, by leaſe, releaſe, and fine, conyeyed the premiſes to Monkt:n, under whom the 


defendant claimed. Jenn H. died without iſſue; Mary his wife died; Thamas di 
leaving his wife enſient with a ſon, vis. FYaveſor Hamerten, the leſſor of the plaintitty 
who claimed under the ſettlement. The leffor of the plaintiff made an actual entry, 


_— was ſtated that Monkton, at the time of the purchaſe, had notice of the ſertle- 


| Serjeant 
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Serjeant Nares for plaintiff made two queſtions. 


1, Whether the conſideration of marriage and partion does not operate to ſabſlan- 


tiate every part of a marriage-ſettlement., 


zd, Whether when an anceſtor parts with any conſideration or beneficial interef, ſo as 
to induce or enable the party ſettling to make ſuch ſettlement, the relation of ſuch an- 
ceſtor claiming under ſuch ſettlement is not to be conſidered as a purchaſer. 


He cited Jenkins and Kemys, 1 Bev. 150, Hardreſs 398. when the ueſtion being, 
Whether a limitation to the heirs of the y of the huſband Gould be — the iſſue 
of a ſecond marriage ? and Hale, C. J. was of opinion that the tion of the 


marriage and portion applied to all the eſtates raiſed by the ſettlement z and be cited the, 


caſe of Oſgood v. Strode, 2 Wms. 245. where a ſpecific performance of marriage-articlex, 
in favour of the nephew of the huſband, was decreed againſt the heir. 


As to the ſecond queſtion, he infiſied that the concurrence of the mother was 


to enable the ſon to make ſuch a jointure as he choſe to make. That the taking a leſs 


ſecurity for her rent-charge was parting with a valu+ble conſideration, which ſhould be 
applied to the limitation in favour of her younger ſons, for whom ſhe might be ſuppoſed 
to ſtipulate, and make that limitation the condition of giving up her former reat-charge. 


Serjeant Lee for defendant argued that the only purpoſe of the mother's parting with 


her rent charge muſt be taken to be the enabling her ſon to make the ſettlement, de- 


cauſe that is the only purpoſe recited in the ſettlement; and where one conſideration is 
expreſſed, no other can be preſumed. In the caſe of Bedford v. Gibſon, 1743, Lord 
Hardwicke expreſsly laid it down, that where expreſs confiderations are named in a deed, 
and there are no general words, as ( for other good purpoſes,” or the like, no proof can 
be admitted of any other conſideration, though confiſtent with that which is expreſſed. 
He ſaid that in fact the mother parted with nothing, that her agreement was not neceſ« 
ſary. As to the firſt queſtion, he ſaid that notwithſtanding the caſes cited, it is now 
ſettled that the marriage and portion app!y as conſiderations only as to the huſband, wiſe, 
and iſſue, and all other limitations are fraudulent againſt purchaſers by ſtatute 27 Elia, 


Wilmet C.J. ſaid, this is now ſettled law, though often very hard ; that whatever 
reaſons there may be to hold a contrary opinion, if the —— was open, the court can- 
not now go into it ; that the point had been carried ſo 


purchaſer had full notice upon the ground that what was void by the ſtatute could not 
be of any effect. He ſaid that Lord Talbot, in a caſe before him, expreſſed great diſſa- 
tisfaction at theſe determinations, and went ſo far in oppoſition to them, that the queſtion 
being, Whether in a ſettlement made after marriage, by which a very eſtate was ſet= 
tled, the conſideration whereof was an additional portion of 100 l., the ſhould 
not be conſidered as voluntary, the portion being ſo much out of proportion to it ? He 
faid he would not weigh conſiderations in diamond<ſcales ; that there was a moral obliga- 
tion to provide for a wife and children, and he would not ſuffer the deed to be inſected 


with d:trine of voluntary eſtates. He faid it would be unneceſſary, in the next argu- 


ment, to ga into the queſtion, Whether the conſideration of marriage and portion ex- 
tend to any limitations beyond thoſe to the huſband, wife, or iſſue? it being a ſettled 
point that all other limitations in the ſettlement are voluntary in regard to thoſe conũider - 
ations. Of later times the courts have laid hold of every twig of conſideration to get rid 
of theſe determinations. In a caſe before Lord Hardwicke, where a marriage ſettlement, 
after provid ng for the iſſue of the marriage, had a limitation in favour of iſſue of a fu- 
ture marriage, on the faith of which the ſecond wife married; be inclined fo much 
againſt theſe determinations, as to hold the limitation not to be voluntary. In the pre- 
ſent caſe there ſeeins great reaſon to believe that the limitations to the brothers muſt have 
been a ſtipulation on the part of the mother as a conſideration of her giving up her rent 


charge and becoming a party to the ſettlement, as there are no other parties who can be. 


preſumed to have made this ſpecial ſtipulation in their favour ;z the giving a larger for a 
leſs ſecurity is a valuable conſideration, And the court will not go one inch further in 
avoiding ſuch limitations than they are obliged to do by prior determinatians direQly in 
point, and will lay hold af very incoafiderable circumſtances to get out of their reach. 


This term the queſtion was argued a ſecond time per F. and Glynn, Serjeants, and 


Wilmot C. J. delivered the opinion of the court. He faid he thought it a very clear 
eaſe, and within a nazrow compaſs; the only point being, Whether the limitation = 


424 


in conſtru of the ſtatute, 
that the —_— limitations of a ſettlement have been held fraudulent, even where the 
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. Purchaſers, to be merely voluntary. 
5 | * 5 
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the brother is void by the ſtatute of 27 Elix. as againſt a purchaſer for a valuable con. 
iideration ? That previous to the ſtatute the law did not avoid any acts on the ground 
of fraud aghinſt ſubſcquent purchaſers, but only ſuch as were in fraud of a former con. 
veyance. Upton v. Baſſett, Cro. Eliz. 444. The ſtatute was — in favour of. ſub. 
ſequent purchaſers, paying a valuable conſideration for their purchaſes, as againſt per- 
ſons whole title is not ſupported by ſuch conſideration. Many caſes have been deter. 
mined; theſe I do not mean to ſhake, The ſtatute itſelf plainly ſhews that the object 
which the legiſlature had in view was convEyances made with actual intent to defraud, 
It conſiders the parties as criminal; and not only avoids the act, but it ſubjects the of. 
fender, on conviction, to impriſonment for half- a- yer, and to forfeit one year's value of 
the lands; and thougi the remedy of th: act is extended by conſtrution in favour of bong 
fide purchaſers againit all voluntary conveyances; yet, whenever there is any ſort of real 
conſideration, it ought to take it out of the act, and all the caſes upon it. 


The ſettlement in this caſe, by the elder brother upon the younger brother, is in every 
reſpe& fair, proper, honourable, and meritorious ; as between themſelves, it is certainly 
good. And the point in queſtion now is, Whether it is ſo likewiſe againit purchaſers 


for valuable conſideration, 


” 


At firft, ſome of the caſes inclined to extend the conſideration of marriage, and the 
marriage-portion, to all the limitations in the fettlem-nt, where, from the nature of 
the tranſaction, no fraud could be ſuſpected. But for many years back all the courts 
have agreed that the conſiderations ſhall apply only to the limitations of the marriage; 
fo that whatſoeyer collateral limitations there may be, they are conſidered, as againit 


Another queſtion aroſe ſoon after the ſtatute, which was, Whether notice of the 
ſettlement or conveyance at the time of the ſubſequent purchaſe ſhould not take the 
purchaſer out of the benefit of the ſtatute ? This queſtion occurred five years after the 
Ratute. Gooch's Caſe, 5 Co. 60. And the court held, that, notwithſtanding the notice, 
the prior conveyance was abſolutely void; for that the purchaſer had at the ſame time 
notice of the ſtatute, and knew it to be void thereby, This ſettlement was followed, 
and confirmed by many caſes, ancient and modern. I believe, however, that no 
cautious conveyancer ever did or ever will adviſe his client to purchaſe in the face of a 
prior conveyance, unleſs ſome very particular reaſon made it convenient or proper for 
Him to buy the land. But I do not mean to impeach any of the caſes ; it is clear that 
ſuch ſettlements, though with notice, are fraudulent as againſt purchaſers, ' | 


In the preſent caſe, the limitation to the daughters of the marriage, ſubſequent to the 
limitations in queſtion, is very material, and diſtinguiſhes this caſe from all other the 
caſes on this ſtatute. It is true, indeed, that the limitations of a ſettlement may be 
partly good and partly void; but here the firſt is good, the laſt is good, and the inter- 
medi · te one only is attacked. The caſe muſt be conſidered as if the daughters were 
now living, and if ſo, the purchaſer would be obliged, at the ſame time that he con- 
tends the limitation to the brothers is void, to protect himſelf by that limitation againſt 
the perſon next in remainder. He would have an intereſt of a very fingular nature, to 
exiſt during the exiſtence of the brothers or their iſſue, and to expire on the failure of 
ſuch iſue—A fee determinable. If the caſe had turned upon the effe of the ſub- 
ſequent good limitation, I would have taken time to conſider, whether that limitation 
might not give ſome validity to the former one? The caſe of Mangey and Clerk, 
which was cited to have been before Lord Northington, February 1761, does not apply 
to this difficulty. That was a caſe upon articles: All that the court did was, to decree 
them to be carried into execution, to accommodate the daughters of the firſt marriage z 
but not to ſet aſide any of the limitations as void. But this caſe turns upon the actual 
intereſt parted with by the mother, and the purchaſer has decided it againtt himſelf, by 
making the brothers parties to the fine The mother certainly gave up a greater and - 
accepted a leſs ſecurity. What has ſhe in return for it? to herſelf nothing; ſo that, 


unless the limitations to her ſons are ſupported by that conſideration, the departs with 


an intereſt, and derives no benefit whatſoever by the ſettlement. The elder fon re- 
ceives a material benefit from her releaſe of the rent-charge, as the friends of 'the wife 
would not conſent to the marriage unieſs the had a ſecurity for her joiriture clear of 
every other ĩincumbrance. The mother very properly avails herſelf of that opportunity 
to ſtipu ate in favour of her younger children. The quantum of this confideration is 
immaterial ; what proves to a demonſtration that the limitations to the brothers muſt 
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have been ſtipulated for by the mother is, the priority of them to that of the daugh · 
ters of the marriage; as it cannot be ſuppoſed that the huſband or the friends of the 
lady would have conſented to poſt the daughters to the brothers, if the mother 
had not made it the condition of her renouncing the ſecurity the then had. The 
caſes of Scott and Bell, 2 Lev. 70. and Oſgoed v. Strade, are ſtrong authorities to ſup- 
port this idea, that the mother would not have conſented if the limitations to her ſons 
had not been agreed on. But if no ſuch caſe had before occurred on the citcumſtances 
of this caſe, 1 thould haye been of the ſame opinion, f 


It is objected, that there being an expreſs conſideration, none other can be preſumed. 
But it may be anſwered, that the enabling the ſon to make a jointure, though a good 
conſideration to him, was no conſideration to her. The releaſe of the rent-charge is 
exprvfsly ſtated as one of the conſiderations, and muſt be applied to that only part of 
the ſettlement in which ſhe takes any benefit, viz. the ſtipulation in tavour of her. 
younger children. Wherever the court ſees any conſideration moving from the pa - 
« rent, it will not confider limitations to the children as voluntary, even againſt pur - 
. « chaſers.” . Judgment for leſſor of plaintiff. 


Bibbins & al. vers Mantel, a Priſoner in the 
Fleet. C. B. 


A CTION upon the caſe upon ſeveral promiſes ; the plaintiff 
declared in Zafter term laſt, and in Trinity term laſt ob- 
tained an interlocutory judgment, whereupon a writ of inquiry 
was then awarded, returnable and executed in this preſent term; 
but after the ſaid judgment, and the awarding the writ of in- 
quiry, and before the ſame was executed, the plaintiff became 
bankrupt z whereupon it was now moved on the behalf of the 
defendant, that the writ of inquiry and finquiſition taken thereon 
might be ſet aſide; for that by the ſtat. of Fac. 1. of bankrupts, 
the debt owing to the plaintiff is immediately veſted in the 
aſſignees upon his becoming a bankrupt, and therefore they 
ought to have ſued out a '/cire factas againſt the deſendant, to 
ſhew cauſe why they ſhould not have had a writ of inquiry of 
damages; upon ſhewing cauſe, it was ſaid for the plaintiff, that 
the defendant is a priſoner, and will be diſcharged by ſuperſedes 
if the plaintiff cannot be permitted to proceed to final judgment, 
this term, upon the writ of inquiry. . 


Curia—We will conſider this as a writ of inquiry executed by 
the aſſignees in the name of the bankrupt, and the objection 
coming out of the mouth of the defendant is very unfavourable ; 
belides, the writ was awarded in laſt term before the plaintiff 
was a bankrupt, and the inquiſition ought, in juſtice, to be ſup- 
ported, otherwiſe the defendant would get out of gaol, and th 
creditors thereby might be greatly injured, fo the rule muſt be 
diſcharged. Nota; There is no caſe in the point to be found in 
the books; but the ſtatute 21 Fac. 1. c. 19. enacts, that the 
laws againſt bankrupts ſhall be in all things largely and bene - 
ficially conſtrued for the relief of the creditors, * 
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Slater verſus Baker and Stapleton. C. B. 


QPECIAL action upon the caſe, wherein the plaintiff declares 

that the defendant Baker being a ſurgeon, and Stapleton an 
apothecary, he employed them to cure his leg which had. been 
broken and ſet, and the callous of the fracture formed; that in 
conſideration of being paid for their {kill and labour, &c. they 
undertook and promiſed; &c. ; but the defendants not regarding 
their promiſe and undertaking, and the duty of their buſineſs 
and employment, ſo ignorantly and unſkilfully treated the plain- 
tiff, that they ignorantly and unſkilfully broke and diſunited the 
callous of the plaintiff's leg after it was ſet, and the callous 
formed, whereby he is damaged. The defendants pleaded not 
guilty, whereupon iſſue was joined, which was tried before the 
Lord Chief Juſtice Wi/mst, and a verdict found for the plaintiff, 
damages 500/, The ſubſtance of the evidence for the plaintiff 
at the trial was, firſt a ſurgeon was called, who ſwore that the 
plaintiff having. broken both the bones of one of his legs, this 
witneſs ſet the ſame ; that the plaintiff was under his hands nine 
weeks; that in a month's time after the leg was ſet, he found 
the leg was healing and in a good way; the callous was formed; 


there was a little protuberance, but not more than uſual : upon 
. croſs examination he ſaid he was inſtructed in ſurgery by his 


father, that the callous was the uniting the bones, and that it 
was very dangerous to break or diſunite the callous after it was 
formed. | | 


Jobn Latham an apothecary ſwore he attended the plaintiff 
nine weeks, who was then well enough to go home; that the 
bones were well united ; that he was preſent with the plaintiff 
and defendants, and at firſt the defendants ſaid the plaintiff had 
fallen into good hands; the ſecond time he ſaw them all together 
the defendants ſaid the ſame ; but when he ſaw them together 
a third time there was ſome alteration z he ſaid the plaintiff was 
then in a paſſion, and was unwilling to let the defendants do 
any thing to his leg; he ſaid he had known ſuch a thing done 
as diſuniting the callous, but that had been only when a leg was 
ſet very crooked, but not where it was ſtraight. 


A woman called as a witneſs, ſwore, that when the plaintiff 
came home he could walk with crutches ; that the defendant 
Baker put on to the plaintiff's leg an heavy ſteel thing that had 
teeth, and would ſtretch or lengthen the leg; that the defend-' 
ants broke the leg again, and three or four months afterwards 
the plaintiff was (till very ill and bad of it. | = 


The 
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The daughter of the plaintiff ſwore, that the defendant Sta- 
eon was frſ ſent for to take off the bandage from the plaintiff's 
$3 when he came he declined to do it himſelf, and deſired the 
other defendant Bater might be called in to aſſiſt z when Baker 
came he ſent for the machine that was mentioned ; plaintiff of- 
fered to give Baker a guinea, but Stapleton adviſed him not to 
take it then, but ſaid they might be paid all together when the 
buſineſs was done; that the third time the defendants came to 
the plaintiff, Bakey took up the plaintiff's foot in both his hands 
and nodded to Stapleton, and then Stapleton took the plaintiff's 
leg upon his knee, and the leg gave a crack, when the plaintiff 
cried out to them and faid, * you have broke what nature had 
1 formed ;” Baker then ſaid to the plaintiff, Tou muft go through 
the operation of extenſron, and Stapleton ſaid, we have conſulted and 
done for the beſt, 


Another ſurgeon was called, and ſwore, that in caſes of crooked 
legs after they have been ſet, the way of making them ſtraight is 
by compreſſion, and not by extenſion, and ſaid he had not the leaſt 
idea of the inſtrument ſpoken of for extenſion : he gave Baker a 
good character, as having been the firſt ſurgeon of St. Barthols- 
mew's hoſpital for 20 years, and ſaid he had never known a caſe 
where the callous had deoſſified. 


Another ſurgeon was called, who ſwore, that when the callous 
is formed to any degree, it is difficult to break it, and the callous 
in this caſe muſt have been formed, or it would not have given a 
crack, and ſaid extenſion was improper; and if the patient him- 
ſelf had aſked him to do it, he would have declined it; and if 
the callous had not been hard, he would not have done it without 
the conſent of the plaintiff; that compreſſion was the proper 

way, and the inſtrument improper : he ſaid the defendant Baker 
was eminent in his profeſſion. Another ſurgeon was called, who 
ſwore, that if the plaintiff was capable of bearing his foot upon 
the ground, he would not have diſunited the callous if he had 

been deſired by him, but in no caſe whatever without conſent 

of the patient : if the callous was looſe, it was proper to make the 
extenſion, to bring the leg into a right line. A ſervant of the 
plaintiff ſwore the plaintiff had put his foot upon the ground 
three or four weeks before this was done, 


The counſel for the defendants at the trial, for Baker, relied 
upon the good character which was given him, and objected 
there was no evidence to affect the other defendant Szapleton the 
apothecary ; but the Lord Chief Juſtice thought there was ſuch 
evidence againſt both the defendants as ought to be left to the 
jury, as the nodding, the adviſing Baker not to take the guinea 
offered to him by the plaintiff; beſides, the apothecary firſt pro- 
poſed ſending for Baker ; the plaintiff was in no pain before = 

, | exten 
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extended his leg, and he only ſent to Slapletan to have the band- 
age taken off, The Lord Chief Juſtice aſked the jury whether 
they intended to find the damages againſt both the defendants ? 
and they found 500 J. againſt them jointly, and he ſaid he was 
well ſatisfied with the verdiQ, | 


It was now moved that the yerdi& ought to be ſet aſide, be- 
cauſe the action is upon a joint contract, and there is no evidence 
of a joint undertaking by both the defendants : the plaintiff ſends 
for Stapleton to take off the bandage, who declines doing it, and 
ſays, I do not underſtand this matter, you muſt ſend for a ſur- 
geon ; accordingly Mr. Baker is ſent for, who enters upon the 
buſineſs as a ſurgeon unconnected with Stapleton, who, it does 


not appear, ever undertook for any {kill about the leg, ſo the jury 


have ſound him guilty without any evidence. That Baker has 
been above 20 years the firſt ſurgeon in St, Bartholomew's hoſpi- 
tal, reads lectures in ſurgery and anatomy, and is celebrated for 
his knowledge in his profeſſion as well as his humanity; and to 
charge ſuch a man with ignorance and unſkilfulneſs upon the 
records of this court is molt dreadful. All the witneſſes agreed 
Mr. Baker doth not want knowledge, therefore this verdict ought 
not to ſtand. 24h), It was objected that the evidence given does 
not apply to this action, which is upon a joint contract: the 
evidence 1s, that the callous of the leg was broke without the 
laintiff 's conſent; but there is no evidence of ignorance or 
want of ſkill, and therefore the action ought to have been treſ- 
aſs vi & armis for breaking the plaintiff's leg without his con- 
ſent, All the ſurgeons ſaid they never do any thing of this kind 
without conſent, and if the plaintiff ſhould not be content with 
the preſent damages, but bring another action of treſpaſs vi & 
armis, could this verdict be pleaded in bar? The court, without 
hearing the counſel for the plaintiff, gave judgment for him. 


. Curia—1}, It is objected, that this is laid to be a joint under. 
taking, and therefore it ought to be proved, and we are of opinion 
that it ought: the queltion therefore is, Whether there is any 
evidence of a joint undertaking? We are of opinion there is; 
Mr. Stapleton declines aCting alone, but in concurrence with Mr. 
Baker attends the plaintiff every time any thing is done, and 
aſſiſts jointly with Mr. Baker. This appears in evidence, and js 
ſufficient, for there is no occaſion to prove an exprefs joint con- 
tract, promiſe, or undertaking. When an offer is made to Baker 
of a guinea, Stapleton ſays, you had better be paid all at laſt : they 
both attended plaintiff together every time, aud Stapleton ſaid, we 
have conſulted and done for the beſt : when the plaintiff com- 
plained of what they had done, Stapleton confidered himſelf as 
one of the perſons to join in the cure of the leg, ſor he put his 
hand on the knee when Baker nodded, and then the bone cracked ; 
he is the original perſon aiding in this matter, and there is no 


- ground 
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ground for this objection. When we conſider the good character 
of Baker, we cannot well conceive why he acted in the manner 
he did; but many men very ſkilful in their profeſſion have fre- 
quently acted out of the common way for the ſake of trying ex- 
periments. Several of the witneſſes proved that the callous was 
formed, and that it was proper to remove plaintiff home; that 
he was free from pain, and able to walk with crutches. We can- 
not conceive what the nature of the inſtrument made uſe of is: 
Why did Baker put it on, when he ſaid that plaintiff had fallen 
into good hands, and when plaintiff only ſent for him to take 
off the bandage ? It ſeems as if Mr. Baker wanted to try an expe- 
riment with this new inſtrument, 


2dly, It is objected, that this is not the proper action, and that 
it ought to have been treſpaſs vi & armis, In anſwer to this, it 
appears from the evidence of the ſurgeons that it was improper 
to difunite the callous without conſent ; this is the uſage and law 
of ſurgeons : then it was ignorance and unſkilfulneſs in that yery 
particular, to do contrary to the rule of the profeſſion, what no 
ſurgeon ought to have done; and indeed it is reaſonable that 2 
patient ſhould be told what is about to be done to him, that he 
may take courage and put himſelf in ſuch a ſituation as to enable 
him to undergo the operation. It was objeQed, this verdict and 
recovery cannot be pleaded in bar to an action of treſpaſs vi & armis 
to be brought for the ſame damage; but we are clear of opinion it 
may be pleaded in bar. That the plaintiff ought to receive a 
ſatisfaction for the injury, ſeems to be admitted; but then it is 
ſaid, the defendants ought to have been charged as treſpaſſers 
vi & armis, The court will not look with eagle's eyes to ſee 
whether the evidence applies exactly or not to the caſe, when 
they can ſee the plaintiff has obtained a verdict for ſuch damages 
as he deſerves, they will eſtabliſh ſuch verdict if it be poſſible, 
For any thing that appears to the court, this was the firſt expe- 
riment made with this new inſtrument; and if it was, it was a 


raſh action, and he who acts raſhly acts ignorantly : and although 


the defendants in general may be as ſkilful in their reſpective 
profeſſions as any two gentlemen in Eugland, yet the court can- 
not help ſaying, that in this particular caſe they have acted ig- 
norantly and unſkilfully, contrary to the known rule and uſage of 
ſurgeons. 

n Judgment for the plaintiff per totam curiam. 
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Drinkwater ver/izs The Corporation of the London 
Aſſurance, C. B. 


covenant TT Hs is an action of covenant againſt the defendants upon a 
wponapoticy © policy of inſurance of a malting-office of the plaintiff at Nor- 
fiom fire, ich from fire, in which policy there is a proviſo that the co 

proviſo that ration ſhall not be liable in caſe the ſame ſhall be burnt by any 
butt not be invaſion by foreign enemies, or any military or uſurped power 
liable in caſe Whatſoever; and the plaintiff in the declaration avers, that on the 
the houſe be 28th of September 1466 the ſaid malting-houſe was burnt not by 
— any invaſion, by foreign enemies, or any military or uſurped 
any invaſion, power Whatſoever, and that defendants have not kept their cove- 
foreign ene- nant, to the plaintiff's damage. The defendants plead firſt the 
military or general iſſue, that they have not broke their covenant, and there- 
uſurped upon ifſue is joined. 2d/y, The defendants plead that it was 
power. burnt by an «/urped powwer; the plaintiff replies that it was not 
The bou'* burnt by an ſurped power, and thereupon iſſue is alſo joined, 
dy a mob at This cauſe was tried at Norwich aſſizes; verdict for the plaintiff 
Norwich; and 469 J. damages, ſubject to the opinion of the court, upon the 
thisis not following caſe ; viz. That upon Saturday the 27th of September 
laſt a mob aroſe at Norwich upon account of the high price of 
proviſions, and ſpoiled and deſtroyed divers quantities of flour z 
thereupon the proclamation was read, and the mob diſperſed for 
that time: afterwards another mob aroſe, and burnt down the 
malting-office in the policy mentioned. The queſtion is, Whe - 
ther the plaintiff is entitled to recover in this action? 


proviſo, 


This caſe was twice argued at the bar, and after time taken to 
conſider, Mr. Juſtice Gould was of opinion, that the malting-office 
being burnt by the mob who roſe to reduce the price of provi- 
fions, the ſame was burnt by an uſurped power, within the true 
intent and meaning of the proviſo in the policy; that it is an 
uſurped power for any perſons to aſſemble themſelves, to alter 
the laws, to ſet a price upon victuals, c. He cited Poph. 122. 
where it is agreed by the juſtices, that to attempt ſuch a thing by 
force is felony, if not treaſon; and therefore he was of opinion 

at judgment ought to be for the defendant. 


Mr. Juſtice Bathurft was of opinion, that the words © uſurped 
te power” in the proviſo, according to the true import thereof, 
and the meaning of the parties, can only mean an invaſion of the 
kingdom by foreign enemies, to give laws and uſurp the govern- 
ment thereof, or an internal armed force in rebellion afſuming 
the power of government, by making laws, and puniſhing for not 
obcying thoſe laws: he ſaid, the plea alledges the malting. office 
was burnt by an ſurped power unlawtully exerciſed, but does not 
| : r : charge 
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charge that uſurped power as a rebe/li2n : that a mob roſe at Noy- - 


wich on account of the price of victuals, and as ſoon as the pro- 
clamation was read they N ſo he was of opinion that 
judgment ought to be given for the plaintiff. 


Clive J. was of opinion, that the words »/urped power in the 
proviſo, muſt mean ſuch an uſurped power as amounts to high 
treaſon, which is ſettled by the 25 Ed. 3. That the offence of 
the mob in the preſent caſe was a felonious riot, for which the 
individuals might have ſuffered, but cannot be ſaid to be an uſurped 
power; therefore he was of opinion that judgment ſhould be 
given for the plaintiff. hk 


Wilmet C. J.—Upon the beſt conſideration I am able to give 
this caſe, I am of opinion, that the burning of the malting-office 


was not a burning by an »/ſurped power within the meaning of the 


proviſo : policies of inſurance like all other contracts mult be 
conſtrued according to the true intention of the parties, although 
the counſel on one fide ſaid, that policies ought to be conſtrued 
liberally; on the other fide, that they ought to be conſtrued 
ſtrictly. In a doubtful caſe, I think the turn of the ſcale ought 
to be given againſt the ſpeaker, becauſe he hath not fully and 
clearly explained. himſe f. The imperfection and poverty of 
language to expreſs our ideas, is the occaſion that words have 
equivocal meanings, and it is often very uncertain what the par- 
ties to a contract in writing mean, When the ideas are ſimple, 
words exprels them clearly ; but when they are complex, difficul- 
ties often ariſe, and men differ much what ideas are occaſioned by 
words. In the preſent caſe, what is the true idea conveyed to 
the mind by the words © uſurped power ?” The rule to find it 
out, is to conſider the words of the context, and to attend to the 
popular uſe of the words, 3 to Horace, Arbitrium et, et 
Jus, & norma loquendi, My idea of the words burnt by uſurped 
power, from the context, is, that they mean burnt, or ſet on fire 
by occaſion of an inyaſion from abroad, or of an internal rebel- 
lion, when armies are employed to ſupport it. When the laws 
are dormant and ſilent, and firing of towns is unavoidable, thefe 
are the outlines of the picture drawn by the idea which theſe 
words convey to my mind. The time of the incorporation of 
this ſocie:y of the London Aſſurance Company was ſoon after a 
rebellion in this kingdom, and it was not ſo romantic a thing to 
guard againſt fire by rebellion as it might be now; the time 
therefore is an argument with me that this 1s the meaning of theſe 
words, Rebellious mobs may be alſo meant to be guarded 
againſt by the proviſo, becauſe this corporation commenced ſoon 
after the riot- act; and if common mobs had been in their 
minds, they would have made uſe of the word mob. The words 
% uſurped powwer” may have great variety of meanings, according 
to the ſubject matter where they are uſed, and it would be pe- 
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dantic to define the words in all their various meanings; but ii 
the preſent caſe they cannot mean the power uſed by a commoit 
mob. It has not been ſaid, that if one or fifty perſons had wick- 
edly ſet this houſe on fire, that it would be within the meaning 
of the words uſurped power. It. hath been objected, that here 
was att uſurped power to reduce the price of victuals, and that 
this is part of the power of the crown, and therefore it was ah 
iſurped peaver ; but the king has no power to reduce the price of 
victuals. The difference between a rebellious mob and a com- 
mon mob is, that the firſt is high treaſon, the latter a riot or a 
felony. Whether was this a common mob or a rebellious mob? 
The firſt time the mob riſes the magiſtrates read the proclama- 
tion, and the mob diſperſe; they hear the law, and immediately 
obey it : the next day another mob riſes upon the ſame account, 
and damages the houſes of two bakers; thirty people in fifteen 
minutes put this army to flight,, and they were diſperſed and 
heard of no more. Where are the ſpecies belli which Lord Hale 
deſcribes? This mob wants a univerſality of purpoſe to deſtroy, 
to make it a rebellious mob, or high treaſon. Hal“ Pl. Coron. 135. 
there muſt be a univerſality, a purpoſe to deſtroy all houſes, all 
incloſures, all bawdy-houſes, &c. Here they fell upon two 
bakers and a miller, and the mob chaſtized theſe particular per- 
ſons to abate the price of proviſions in a particular place; this 
does not amount to a rebellious mob. When the laws are exe- 
cuted with ſpirit, mobs are eaſily quelled. Sometimes a cou- 
rageous act done by a ſingle perſon, will quell and diſperſe a 
mob, and ſometimes the wiſdom of an individual will do tlie 

fame, as is thus beautifully deſcribed by Virgil, | 


Ac veluti magns in populo cam ſæpè toorta eſt 

Seditio, ſevitque animis ignobile vulgus, - 

un, faces & ſaxa volant : furor arma miniſtrat: 
um pietate gravem, ac meritis, ſi forte virum quem 

Conſpex&re, ſilent, arreFiſque auribus adſtant : 

Ille regit diftis animos, & pectora mulcet: 


But amongſt armies, great guns and bombs, the laws ate ſilenced, 
and the wiſdom or courage of an individual will ſignify nothing. 
Upon the whole, I am of opinion there muſt be judgment for 
the plaintiff; and accordingly the po/fea was ordered to be de- 
lirered to him, by three judges againſt one. 


MI1CHAELMAS Ten, 8 Geo. III. 1767. 


Sparrow verſus Turner. C. B. 


T HIS cauſe being at iſſue, the plaintiff moved for à ſpecial 

jury, when the cauſe came on to be tried, all the jury did 
not appear, and neither fide prayed a tales, ſo the cauſe went 
off, for that time, for want of jurors ; at another day it came on 
to be tried, when a verdict was found for the defendant ; but the 
prothonotary did not allow to the defendant his colts occaſioned 
by the attendance of his attorney, counſel and witneſſes, when 
the cauſe went off for want of jurors; and therefore it was now 
moved on behalf of the defendant, that the prothonotary might 
review his taxation, and be directed to allow the defendant his 
colts occaſioned by the cauſe going off as above, that this was 
the practice of the court of King's Bench, and very reaſonable. 
For the plaintiff it was ſaid, that in this court the practice was 
otherwiſe, and that coſts in ſuch caſe had never been allowed 
here, which was agreed to be ſo by all the officers of the court 


preſent. 


Curia As it is the practice here not to allow coſts in this 
caſe, the prothonotary has done right, and therefore we will not 
order him to review his taxation in this particular caſe ; but for 
the future it may be reaſonable to make the practice of this court 
conformable to that of the King's Bench, and therefore for the 
future we order that the practice be altered accordingly. The 
default was equal, for either the plaintiff or defendant might 
have prayed a tales; they both acted upon a preſumption 


that the practice was not to allow any coſts on either ſide, and 


that ſeems to be the reaſon why neither of them prayed a tales. 


Tillard ver/us Shebbeare. C. B. 


UARE impedit, verdict for the plaintiff. Upon a motion 
2 a new trial, the queſtion was, whether the cy of an 
entry of an inftitution, in the biſhop's inſtitution · book, be evidence 
admiſſible and ſufficient to prove a preſentation by the patron to 
the living. It was objected for the defendant, that the preſent- 
ation under the hand and ſeal of the patron ought to have been 
produced, or upon evidence that a proper ſearch had been made 
for the preſentation itſelf, and that it could not be found; then 
the biſhop's inſtitution-book itſelf (which is the next beſt evi- 
dence) ought to have been produced, but neither of theſe things 
hath been done. For the plaintiff it was ſaid, that the court 
will not grant a new trial in guare impedit, becauſe the plaintiff 
can recover no coſts, nor more damages than half an year's 
value of the benefice ; whereupon the counſel for the defendant 

Vol. Il, Bb ; propoſed 
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.remainsto be 


tried pro de- 
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Iſſue an a 
plea in abate- 
ment found 
againſt the 


defendant, 


the judy- 
ment thall be 
peremptory. 
A writ of 
inquiry ſhall 
not be 
awarded to 
ſupply the 
omiſlion of 
the jury at 
the trial 
where an 
attaint lies, 


Yelv. 112. 


1 Vent. 22. 


Hilary TERM, 8 Geo, III. 1967. 


propoſed to pay the plaintiff coſts, and to account for the profits 
of — living in caſe there ſhould be another verdict againſt the 
defendant. . 


Curia There muſt be a new trial, The true point is, might 
not the plaintiff have produced hetter evidence ? He has neither 
3 the preſentation, nor ſhewn that he hath made a proper 
earch for it, and that it could not be found: beſides, the bifhop's 
inſtitution-book might have been produced, which would have 


been better evidence than a copy from it. Let there be a new 


trial, the defendant undertaking to pay plaintiff his cofts, and ta 
account to him for the profits of the living, if another verdict be 
found againſt the defendant, 


HILARY TERM, 
8 Geo. III. 1768. : 


Eichorn ver/us Le Maitre. C. B. 


CTION upon the caſe upon ſeveral promiſes for goods ſold 

and delivered ; the defendant” pleaded miſnomer in his 
chriſtian name in abatement; the plaintiff replied, that the de- 
fendant was called and known as well by the name of A. L. as 
by the name of B. I., and thereupon iſſue was joined. Upon 
the trial, the jury found a verdict for the plaintiff, but did not 
aſſeſs any damages. And now it was moved on the behalf of the 
plaintiff, that a writ of inquiry might iſſue to aſſeſs the damages; 
for that the defendant's plea being found to be falſe, the judg- 
ment to be given againſt him in this caſe muſt be peremptory 
and final; and there is no difference whether the plea pl aded 
be in bar or abatement z and for this purpoſe was cited Bro. tit. 
Peremptorie, Long 5to Ed. 4. 90. ö. where it is agreed for clear 
law, “ That if a dilatory plea be pleaded to the «writ, or to the 
&© count, or to the action vel hujuſmedi, and they join iſſue, there 
ce always, if the iſſue paſs againſt the tenant or defendant ou 
| : h os b 
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HIL AAY TERM, 8 Geo. III. 1768. 


« action real or perſonal, it is peremptory to the tenant or de- 
« fendant.” And the Long 5to Ed. 4. go. b. ſays, © it is pe- 
« remptory, be the iſſue upon matter dilatory or upon matter in 
« bar,” For the defendant it was ſaid, that although in real 


309 


actions when iſſue is joined upon a dilatory plea, and tried by a 


jury, the judgment ſhall be final, according to 1 Lev. 163. 
1 Sid. 25 2. yet in a perſonal action as this is, there ſhall be a 
reſbondeat oufter ; aud therefore a writ of inquiry of damages 
cannot be awarded. But 2dly, it was ſaid for the defendant, 
that ſuppoſing the judgment to be given upon this iſſue found 
againſt the defendant muſt be final and peremptory, yet the 
omiſſion of the jury in not finding damages in this caſe cannot 
be ſupplied by a writ of inquiry of damages, becauſe if the jury 
upon the writ of inquiry ſhould aſſeſs outrageous damages, an 
attaint would not lie, that being only an inqueſt of office; 
whereas an attaint would lie againſt the jury who tried the iſſue, 
if they had given outrageous damages in this caſe; and the rule 
laid down in Cheney's caſe, 10 Rep. 119. is, that the court will 
never ex officio award a writ of inquify to ſupply the omiſhan in 
the finding of the jury upou the trial, in a matter whereupon an 
attaint may be brought; and therefore if the judgment in this 
caſe is to be final and peremptory, the verdict is inſufficient fo 
the court to give judgment upon, and a writ of venire facias 


novo ought to be awarded. L | 


Curia The firſt queſtion is, whether the court upon this iſſue 
muſt pronounce a final and peremptory judgment, and if they 
muſt, the ſecond queſtion is, whether they can ex officio award a 
writ of inquiry to ſupply the omiſſion of the Jurys or whether a 
a writ of venire facias de novo muſt not go? and we are all of 
opinion that the judgment mult be peremptory, and that there 
is no difference whether the iſſue be joined upon a fact in a plea 
in abatement, or in a plea in bar, for wherever a-man pleads a 
fact that he knows to be falſe, and a verdict be againſt him, the 
judgment ought to be final, and every man muſt be preſumed to 
know whether his plea be true or falfe ; but upon a demurrer to 
a plea in abatement there ſhall be 2 re/þondeas oifter, becauſe 
every man ſhall not be preſumed to know the matter of law, 
which he leaves to the judgment of the court. | 
| | * 

As to the 2d queſtion, we are all of opinion that a writ of in- 
quiry cannot be awarded to ſupply the omiſſion of the jury in not 
finding damages, but that a venire facias de nova muſt go; . for 
« where a man may have an attaint, there no damages ſhall be 
* aſſeſſed by the court if they be not found by the jury,” 4 Leon. 
245. Godb. 207. This is an ofumpfit in which damages are the 
whole object of the writ and ſuit, and though ĩſſue be joined upon 
a fact in abatement, yet as to the defendant it is conchuſive to all 
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Goldſb. 49. 
44Ed 3.6 b. 
2 Roll. Abr. 
688. 


Where a de- 
fendant 
pleads a ſham 
plea, the 
court will 
not let him 
withdraw it 
and plead 
the general 
iſſue, 


Power under 
2 marriaye- 
ſettlement to 
appoint to 
the children 
of the mar- 
Tiage, is 
ſtrictly con- 
nned to thoſe 
children. 


body of the ſaid ane to be be gotten; and for want of ſuch child 


Hir ax Tex, 8 Ceo. III. 1768. 


fact againſt bim, and if outrageous damages had been given, an 
attaint would have laid. In treſpaſs, the defendant pleaded an 
ce arbitrement, and it was found againſt him; the court held, that 
te in treſpaſs the whole recovery is damages, which cannot be 
« taxed but by the inqueſt who paſſed upon the principal iſſue.” 
11 H. 4. 57. 3. A venire facias de nous was awarded. f 


| Ellis qui tam, &c. verſus ——. C. B. 


ACT ION upon the ſtatute for ſelling coals ſhort in meaſure, 

to recover 50/. penalty. The defendant laſt term pleaded 
a recovery in B. R. for the ſame offence, and now he moved to 
withdraw that plea, to plead the general iſſue, and take ſhort no- 
tice of trial; but per — defendant has delayed the 
plaintiff by this ſham plea; he has produced no affidavit that he 
has any merits, and deſerves to pay the 50 /. for pleading a ſham 
plea, ſo the rule muſt be diſcharged. 


Goodtitle, on the Demiſe of Ruſſel, Clerk, and two 
others, verſas Weal, Widow, and others. C. 8B. 


N ejectment, of three-fourth parts of certain lands in Trebandy 
and Marſton Court in the county of Hereford, verdict for the 
plaintiff, ſubject to the opinion of the court upon the following 
caſe ; which ſtates, that Thomas Philpot the elder, great grand» 
father of the leſſors of the plaintiff, being ſeiſed in fee of the 
premiſes in queſtion, by indenture of the 2d of February 1666, 
made between himſelf of the one part, and J. C. and V. M. of 
the other part, in conſideration of a marriage between his ſon 
and heir Thomas Fhilpot the younger and Fane Chin, covenanted 
to ſtand ſeiſed to the uſe of himſelf Thomas Philpet the elder for 
14 years, for raiſing portions for the daughters of the marriage, 
remainder to the uſe of Thomas Philpat the elder ſor life, remain» 
der to the uſe of Themas Philpot the younger, and of ſuch child 
or children of his body upon the body of the ſaid Jane to be be- 
gotten, in ſuch manner and form, and for ſuch eſtate and eſtates 
in fee or in tail, upon ſuch proviſoes or conditions, and paying 
ſuch legacies or proportions to the other children of the ſaid 
Thomas Phiſpat the younger, as he ſhould by his laſt will and teſ- 
tament in writing, or by any other writing under his hand and 
ſeal, in the preſence of two or more credible witneſſes, nominate, 
appoint, limit, expreſs, and declare; and for want of ſuch nomina- 
tion, appointment, limitation, or declaration, to the uſe of the 
heirs of the body of the ſaid Thomas Philpet the younger, on the 


or 


or 


Hira r Trzu, 8 Geo, III. 1768. 


or children or iſſue, to the uſe of the heirs of the body of the ſaid 
Thomas Philpot the younger, lawfully to be begotten, remainder 
to the right heirs of the ſaid Thomas Philpot the elder, his heirs 
and aſſigns for ever, | 


Thomas Philpot the younger, the grandfather of the leſſors of 
the plaintiff, had iſſue by Fane Chin, Richard, Thomas, John, and 
Mary; and by his will of the 22d of Fune 1688, reciting his 
power under the ſaid ſettlement, deviſed the premiſes in Trebanuy 
and Marſton Court, and did thereby limit and appoint that the 


ſame ſhould remain and come to his ſon and heir Richard Philpot - 


and the heirs of his body begotten for ever; and for want of ſuch 
iſſue, to the right heirs of the teſtator Thomas Philpat the younger. 
Themas Philpat the elder died in 1682, whereupon Thomas Phil- 
at the younger entered, and afterwards died ſeiſed in 1695, upon 
whoſe death Richard his ſon entered, and afterwards died ſeiſed 
in 1708 without iſſue. Thomas, the ſecond ſon of Thomas the 

ndfather of the leſſors of the plaintiff, died young without 
iſſue; 7 the third ſon, upon the death of his brother Richard, 
entered in 1708, and by his will of the 28th of January 1744, 
deviſed the premiſes in queſtion to Hugh Ruſſel his nephew; who 
was the eldeſt ſon of Hugh Ruſſel, who married Mary the ſiſter 
of the teſtator John Philpot, and afterwards the fame teſtator 


Jebn Philpot died without iſſue in 1748. | 


Mary, the ſiſter of Jahn Philpot, and daughter of Thomas Philpot, 
the grandfather of the leſſors of the plaintiff, had iſſue by Hugh 
Ruſſel, the faid Hugh the deviſee of John, and Richard, T homas, and 
William Ruſſel the leſſors of the plaintiff, and a daughter Mary 
now living, and John Ruſſel, who died in the lifetime of his bro- 
ther Hugh; the eldeſt brother Hugh, on the death of his uncle 
John Philpot in 1748 entered, and by his will deviſed the pre- 
miſes in.queſtion to his nephew Thomas Ruſſel, eldeſt ſon of his 
late brother John, whoſe tenants the defendants are; and after- 


wards the ſaid teſtator Hugh Ruſſel died 1765, without iſſue. 


The queſtion is, whether the contingent remainder to the uſe 


of the heirs of the body of the (aid Thomas Philpot the younger, 
upon the body of Fane Chin his intended wife begotten, created by 
the deed of ſettlement of the 2d of February 1766, hath been in 


6 ' 


any manner deſtroyed or barred. 


Curia—This is a covenant to ſtand ſeiſed to uſes, and there- 
fore we can give it the moſt liberal conſtruction, according to 


the intent and meaning of the covenantor, which plainly was, 


that his ſon ſhould have power to limit the premiſes to his children 
of the marriage in fee or in tail, as he ſhould think fit. The firft 
queſtion therefore is, Whether Thomas Philpot the younger has in 
fact made an appointment to any of his children of the marriage 


in fee ; if he has, the whole fee is gone, and the ſettlement could 
B b 13 © never 
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never take place. 2dly, Suppoſe his appointment is not an ap- 
pointment of a fee, then the queſtion 1s, Whether an eſtate-tail 
appointed is a complete appointment within the power ? 


II, The children of the marriage are the ſole objects of the 
fettlement ; and we are all of opinion, that Thomas Philpot the 

ounger has not appointed the fee to any of his children, for he 
bh deviſed the premiſes to his ſon Richard in tail general, with 
remainder in fee to his own right heirs, and his own right heirs 
might not have been any of his children of the marriage, ſo that 
this is not an appointment within the power, which is wholly 
confined to the children of the marriage. 


 2dly, We are of opinion, that the appointment of an eſtate-tail 
to Richard is not ſufficient to defeat the ſettlement, the intent 
whereof is plain and clear; the old man the covenantor meant 
that the father ſhould have power over the whole eſtate, and to 
diſpoſe of it among his own children as he thought fit, to ke 
them dutiful to their parents; as if he had ſaid, If you thin 
« fit to diſpoſe of the a eitate, do it in ſuch manner as you 
« pleaſe, but you ſhall diſpoſe of the h among the children 
« of the marriage; if you do not, the ſettlement and the remain- 
« ders therein ſhall take place.” Thig is the true meaning of 
the deed of ſettlement, and we do not confine ourſelyes to the 
mere words of it. a i 


We are clear of opinion, that the contingent remainder to the 
heirs of the body of Thomas Philpot the younger, upon the body 
of Jane to be begotten, has not in any manner been barred, de- 
feated, or deſtroyed ; and the pojiea muſt be delivered to the 
plaintiff, ; 


Beal ver/us Langſtaff and his Bail. C. B. 
Upon a parol T HE defendant's bail, and ſeveral other perſons, made an 


— affidavit that the bail entered into the recognizance at the 
barmleſs, inſtance and requeſt of the defendant's attorney, who in conſi- 


the court deration thereof promiſed to the bail to ſave them harmleſs, not- 
_ = 0 withſtanding which promiſe their goods were taken in execution 
— on a judgment upon the bail-bond for 170 J. and upwards; and 
way, and now it was moved that the defendant's attorney might be obliged 
gun an 3f+ to make the bail ſatisfaction for the value of their goods taken; 
been dead but per curiam— This is only a breach of a parol promiſe, and we 
and filed, it cannot interfere in a ſummary way, here being nothing criminal, 
coor ke, but you muſt bring your action; ſo the bail took nothing by the 
ble. motion: then it was moved that the bail might have the affidavit 

returned to them; but per curiam It has been read, and is now 

filed and become a record of the court, and cannot be taken off 


the file. . 
1 In 


>. ii. oo Atv M6... i% A. a5 


p ER. ESSE. DANA ß , , 
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In the Common Pleas. 


Nota: Eafter term in the $th year of King George the Third, 
began upon the z0th day of April 1768, when this court de- 
clared, that from this day forward all meſne proceſs ſerved upon 
the return-day thereof ſhall be deemed regular, agreeable to the 
praQtice of the court of King's Bench. | | 


-RASTER THAME * 
8 Geo. III. 1768. 


—— — 
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Hewit and others, Aſſignees of Bibbins and others, 
Bankrupts, ver/#s Mantell. C. B. 


Bu and others before they became bankrupts brought After the 
an action upon the caſe upon ſeveral promiſes againſt the jiet1oeurory 
defendant Mantell, and obtained an interlocutory judgment by the plaintiff 
nil dicit againſt him in Trinity term laſt, and thereupon a writ of becomes a 
inquiry of damages was awarded, returnable in Michae/mas term — 
laſt. On the 8th of September laſt, before the' writ of inquiry — — 
was executed, the then plaintiffs Bibbins and others became ceeds to final 
bankrupts, a commiſſion iſſued, and the now plaintiffs Heroit and 1 
others were choſen aſſigneeꝭ; and afterwards the bankrupts Bib- ggnees bring 
bins and others proceeded to execute a writ of inquiry of damages, 3 ſciie fa. to 
and to final judgment in Michaelmar term laſt, and thereupon n 20*" 
recovered 648 J. 7s. for damages in toto whereupon the aſ- upon de 
ſignees, the now plaintiffs, for the benefit of themſelves and the murrer judg- 
reſt of the creditors of Bibbins, brought a ſcire facias againſt Man- — 
tell, to ſhew cauſe why they ſhould not have execution upon the 

ſaid judgment againſt him, returnable the firſt return in laſt 

Hilary term; to which Mautell in that term pleaded the whole 

matter before ſtated, in bar, and prayed judgment if the aſſignees 

ought to have execution againſt him for the damages on the ſaid. 
judgment. The aſſignees demurred generally to this plea, and 


Mantell joined in demurrer. 
Bb4 1. It 


— 2 
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1. It was objected for the defendant, that the moment when 
Bibbinꝰs became bankrupts, the debt owing to them by Mantell 
was veſted in the aſſignees, and therefore the proceedings of Bib- 
binſ's to execute the writ of inquiry, and to final judgment after 
they became bankrupts, was contrary to law and the ſeveral ſtat 
tutes of bankrupt, and that the aſſignees ought to have ſued out 
a ſcire facins upon the interlocutory judgment obtained by Bribbing's 
againſt Mantell in Trinity term laſt, for him to ſhew cauſe why 
the aſſignces ſhould not have a writ of inquiry of damages, and 
be at liberty to proceed to recover final judgment thereon for the 
benefit of themſelves and the reſt of the creditors. 2. It was alſo 
objected, that bankruptcy before the final judgment was an 
abatement of the ſuit ; that Bibbinꝭs were then dead in law, and 
could not proceed one ſtep further, 

For the plaintiffs the aſſignees it was anſwered, 1/, That all 
the ſtatutes concerning bankrupts are one ſyſtem of laws made 
for the benefit of creditors, and that a bankrupt may act for their 
benefit, although he cannot do any thing to the contrary. The 
judgment hath been fairly obtained, and the preſent writ of /cire 
facias ſhews the aſſent of the aſſignees to what the bankrupts have 
done in proceeding to final judgment. In the caſe of Priddle v. 
T homas laſt Hilary term B. N. the parties were at iſſue, and no- 
tice of trial was given; before the trial Priddle became a bank- 
rupt, and Mrs. Pritchard. was choſen aſſignee; the court upon 
motion perinitted the trial to go on in the name of the bankrupt 
Pridale, upon the aſſignees undertaking to pay the coſts of ſuit in 
caſe a verdict ſhould be given ſor the defendant. Alexander Holt 
recovered a judgment a7 17 Car. 2. againſt the defendant, and 

- had a teflatum ſcire facias to the tertenants; they appear and 
plead, and there was a verdict againſt them at the aſſizes in Sf 
elk, and judgment chereupon; afterwards Ilelt became a bank- 
rupt, and the commiſſioners aſſigned the original judgment to 

Plummer, who in Michaclmas term 7 W. 3. moved the court that 
1 ä it might be entered to entitle him to the benefit of the judgment 
bs | upon the ſcirs facias, which was ruled accordingly without bting- 
4 ing a new ire faciat, (quod nota ſays the reporter,) 5 Mod. 88. 
; | Plummer v. Lea; which cate ſhews that the courts will give the 
creditors all the aſſiſtance they can for the ſpeedy recovery of 
*PÞ debts owing to the bankrupt, without turning them about. A 
| man has a judgment in debt, then becomes a bankrupt, and after- 
. wards ſues out execution; the money is levied. and brought into 
court, the aſſignee moves that it may not be paid to the plaintiff 

the bankrupt, ſurmiſing thzt the judgment was aſſigned to him; 
the court detained the money until the aſſignee brought a ſcire 
facias to try the bankruptcy. From this caſe it appears, that if it 
had appeared on record to the court that the plaintiff was a bank- 
rupt, they would have ordered the money to be paid to the af- 


ſignee. In the caſe at bar it appears by the defendant's own — 
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that Bibbins's are bankrupts, and whether Mantell is in execution 


at the ſuit of Bibbins's, or the aſſignees, it can make no difference 
to him. After a writ of inquiry executed, the defendant moved 
to ſtay the proceedings; the plaintiſf ſince the action brought 
having been diſcharged by the infolvent debtors' act, and having 
aſſigned his debts and effects for the benefit of his creditors, the 
court refuſed to make any rule, and faid, the action brought be- 
fore the diſcharge and aſſignment mult proceed. Hedley v. Brown, 
2 Barnes 308. This caſe ſhews, that the court permitted the 
aſſignee for the benefit of the creditors to proceed in the name of 
the debtor to recover judgment in his name, 


Wilmot C. J. When a motion was made in the cauſe of Bibbins 
v. Mantell in laſt Michaelmas term, I had ſome little doubt whe- 
ther the aſſignees ought not to have ſued out a ſcire facias upon 
the interlocutory judgment, but upon further and more mature 
conſideration I think we may, with juſtice, give judgment for the 
aſſignees in this caſe. Courts of law have interfered equitably 
in many caſes of bankrupts, and if they can ſee upon the face of 
the whole record that the athgnees are entitled to recover, they 
will uſe their utmoſt ſagacity and aura to give them judgment. 
That they are entitled to this debt is as clear as the ſun, and the 
bankrupt has no right to receive this money; therefore unleſs we 
are bound down by the rules of law and former determinations, 
we will not turn the aſſignees round; it is truly ſaid, that the 
ſtatutes of bankrupt form one body or ſyſtem of law made for the 
benefit of creditors, and every act done by the bankrupt for the 
benefit of his creditors, the courts will liberally conſtrue to be 
right and juſt, but contrary of acts done to the injury or diſad- 
vantage of creditors. It has been objected, that the right and 


property of this debt was ſo abſolutely diveſted out of the Bib- 


bins's when they became bankrupts by the ſtatutes, that they 


could not ſtir one ſtep further in the cauſe againſt Mantel!, In 


anſwer to this, it appears on this record that Bibhinrs had ob- 


tained an interlocutory judgment, and the court awarded a writ + 


of inquiry before the bankruptcy. The defendant Mantel! after- 
wards had no day in court, nor could he afterwards plead any 
thing to the action. The taking the inquiſition and entering final 
judgment were only the concluſion and neceſſary conſequence of 
the interlocutory judgment, for the court themſelves, if they had 
ſo pleaſed, might, upon the interlocutory judgment, have aſſeſſed 
the damages, and thereupon given final judgment before Bibbinss 
became bankrupts, and the inquiſition is only a matter of courſe 
taken to inform the conſcience of the court. There is no found- 
ation to ſay that the bankruptcy was an abatement of the ſuit 
apainſt Mantell, for ſuppoſe the effects of the bankrupts ſhould 
amount to pay 20s. in the pound and more, ſurely they might 
afterwards proceed to final judgment: the final judgment cannot 
be void, for the interlocutory judgment entitled B:bbins's to recover 


ſomething, which by the inqueſt was aſcertained; the aſſignees 


"by 
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by bringing this /cire faciar, have expreſsly affirmed the act of 
 Bibbins's proceeding to final judgment. There is no doubt but 
12 Mod. Aa ſcire facias lies upon an interlocutory judgment; and it was 
How v. Tu- gbjected that the aſſignees ought to have taken up the cauſe at 
8 that period, but if they had, this plea does not lie in the mouth 
of the defendant in anſwer to the aſſignees; indeed if the bank- 
rupts themſelves had brought a /cire faciat, this plea might have 
been good, becauſe after they became bankrupts, perhaps they 
could have no legal right to have execution. Upon the whole, 
1 Mod. 33. the defendant's plea diſcloſes ſuch facts as ſhew the aſſignees 
ought to recover, and therefore I am very clearly of opinion they 
muſt have judgment. The caſe of Priddle and Thomas is not fo 


ſtrong as this. 


Bathurft T.—The action certainly doth not abate upon the 
plaintiff's becoming a bankrupt, nor doth it abate if a defend- 
ant becomes a bankrupt z we here muſt look on this judgment as 
a right:judgment while it remains unreverſed by another court, 
we cannot fay that a judgment of our own pronouncing is nul 
and void in law. 

Judgment for the aſſignees per curiam, alſente Gould J. 


— verſus Cooper. C. B. 


r JN replevin, the defendant avows under a diſtreſs for rent due 
years aſſigns * from the plaintiff to him upon an aſſigment of a leaſe of a 

— 2 term for years to the plaintiff, in which aſſignment there is no 
train foo Clauſe of diſtreſs. the ſingle queſtion is, Whether this is ſuch a 
rent. rent for which a diſtreſs lies, there being no reverſion in the 
defendant. It was faid for the defendant that although rent be 

incident to the reverſion, yet it is not an inſepatable incident, 

and therefore it may be (evered from the reverſion ; and al- 
though there is no clauſe of diſtreſs in the aſſignment of the 

term, yet the rent reſerved thereupon may be conſidered as a 

rent-ſeck, and diſtrained for by the ſtatute 4 Geo. 2. c. 28. ſec. 5. 

and that it appears clearly to be the intent of the parties that 

the plaintiff ſhould pay rent to the defendant; this caſe was fo 

clear, that the court gave judgment for the plaintiff without 


hearing his counſel. 


Curia—There are two ways of creating a rent; the owner 
of the lands either grants a rent out of it; or grants the lands 
| and reſerves a rent; there is no ſuch thing as a rent-ſeck, rent- 
| ſervice, or rent-charge iſſuing out of a term for years. Bro. Dette, 
| pl. 39. cites 43 Ed. 3. 4. per Fynchden Ch. Juſt. C. B. If a man 
1 hath a term for years, and grants all his eſtate of the term ren» 
dering certain rent, he cannot diſtrain if the rent be in arrear 
' This caſe is law and in point; therefore if the avowant will 
| recover what is owing to him from the plaintiff, he muſt bring 
his action upon the contract. | 

Judgment for the plaintiff per tofam curiam. 


EA8TER TERM, 8 Geo, III. 1768. 376 


Smith verſus Cattel. C. B. 


CPECIAL aQtion upon the caſe, wherein the plaintiff declares AQion for 

that whereas by the laws of this realm no perſon ought to be . 5 
arreſted without a probable cauſe, yet the defendant falſely and — 
maliciouſly, without any probable cauſe, in the court at Daven- wen no 
try ſued out a precept againſt the plaintiff in an action upon the v'* — 
caſe, which the defendant falſely and maliciouſly cauſed to be de. 
indorſed for bail for 2/. 14 5. againſt the plaintiff, and thereupon 
cauſed the plaintiff to be arreſted and held to bail for that ſum 
and the plaintiff avers that he only was indebted to the defend- 
ant in 30. and no more, and that the defendant had no right to 
hold him to bail by the law and cuſtom of that court for that ſum, 
whereas he maliciouſſy held the plaintiff to bail for 21. 14 s. in 
order to oppreſs him, to his damage. Upon not guilty there 
was a verdict for the plaimiff; and now it was moved in arreſt 
of judgment, that it did not appear upon the face of the decla- 
ration for what ſum the court at Daventry could hold to bail 
but per curiam, ſince the ſtatute of 12 Geo. 1. for. preventing 
frivolous and vexatious arreſts, no perſon can be held to bail in 
an inferior court for leſs than 4os. and here it is averred that 
no more than 30s. was due to the defendant, and that he had 
no cauſe of action whereby, by the law or cuſtom of the court 
of Daventry, the plaintiff ought to be held to bail. The declara- 
tion is well enough; the ſting of all theſe kind of actions is ma- 
lice and falſchood, and injury done in purſuance thereof. 

Judgment for the plaintiff. 


Rogers ver/us Payne. C. B. 


I covenant, breach aſſigned for non-payment of a ſum of Covenant 
money; the defendant pleads a diſcharge (in the nature of a ä 
releaſe) without deed, in ſatisfaction of all demands. Upon cannot d. 
demurrer it was objected for the plaintiff, that the plea is ill ; diſcharged 
for that a covenant to pay money which is by deed cannot be nga 
diſcharged without deed, 6 Rep. 44. a. Blake's caſe; and of that Yelv. 192. 


opinion was the court, and gave judgment for the plaintiff. = Jac. 
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Drage, Eſq. ver/us Brand. C. B. 


Debt for a HE defendant's leaſe of a farm belonging to the plaintiff, 


— ending at Lady-day 1766, and being deſirous to hold the 
jury ought farm another year, articles of agreement were executed between 


to aſſeſs da- the plaintiff and defendant, dated the 26th of March 1766, that 
tek, the defendant ſhould hold the farm from the 25th March 1766, 


the breach 


aſſigned, ac- for one year longer, and the defendant thereby agreed to hold the 


— to ſame for that term, and not to cut any tree or trees growing 
at. of : 

$ 9 W. z. thereupon under the penalty of 500 /., and would leave the fences 
cap. 10. and in good repair. The defendant having very much miſuſed the 
dne dent e farm, and cut down almoſt every tree growing thereupon, the 
a venire fa- Plaintiff brought an action of debt for the penalty of 500/., and 
cias de novo alledged that the defendant had cut down a great many trees, 
thall be (mentioning them, ) and that he did not leave the fences in good 
repair, whereby an aCtion hath accrued to the plaintiff to have 
and demand of him the ſaid penalty of 500/. Upon nil debet, 
there was a verdict for the plaintiff, that defendant owed the 


debt, and they found one ſhilling damages and 40 x. coſts. 


awarded, 


Whereupon it was moved for the defendant upon the 8th and 
gth of V. 3. cap. 10. that the jury ought to have taken into 
conſideration and aſſeſſed the real damages done to the farm, upon 
the breach aſſigned in the declaration, and if this verdict is to 
ſtand, the plaintiff may take out an execution for the whole pe- 
nalty of 500 J. and his coſts, and the defendant will be obliged to 
go into Chancery to ſeek relief, which the ſtatyte was made to 
prevent. After hearing counſel on both ſides, and time taken to 
conſider, the court was of opinion, that a venire facias de novo 
ought to be awarded; that the ſtatute was made for the benefit 
of defendants ; that the plaintiff was bound down by the ſtatute, - 
and obliged to aſſign as many breaches in this caſe as he pleaſed; 

that the damages might bo aſſeſſed by the jury upon each breach; 

and it is not in the plaintiff's election to take a verdict for the 
whole debt, as he has done in the preſent caſe; and there muſt 
go a venire facias de novo, the verdict being defeQive, 


.FAsSTER TERM, 8 Geo. III. 1768. 

Bibbins and others verſus Mantell, a Priſoner. C. B. 
PHE plaintiffs having proceeded to final judgment in laſt 

Michaelmas term, when the defendant was a priſoner, and 
the plaintiffs not having charged him in execution in laſt Hilary 
term, according to the rule of the court, it was now moved on the 
behalf of the defendant that he might be diſcharged out of priſon 
by ſuperſedeas to which it was anſwered and admitted, that the 
plaintiffs did proceed to final judgment againſt the defendant in 
laſt Michaelmas term, but the plaintiffs being then bankrupts 
could not legally charge him in execution, neither could the aſ- 
ſignees under the commiſſion of bankrupt charge him, without 
firſt ſuing out a ſcire facias to ſhew cauſe why they ſhould not 
have execution upon the judgment againſt the defendant, which 
they accordingly with due diligence ſued out returnable the farſt 
return of laſt Hilary term, to which the defendant pleaded a plea 
which was held to be bad upon a demurrer, in this very term, 
{ſee the caſe of Hewit & al. Aſſignees, & c. v. Mantell before,) and 
therefore the defendant himſelf by pleading a bad plea has hin- 


dered the aſſignees from charging him in execution in laſt Hilary 
term, which they might have done if he had not pleaded, 


Curia— Bibbin''s the bankrupts could not charge the defend- 
ant in execution in laſt Hilary term, becauſe the aſſignees were 
entitled to the benefit of the judgment, had then brought a /cire 
facias upon it, and, if Mantel! has any lands, (which he may have 
for any thing we know) they may perhaps chooſe an elegit againſt 
his lands, and not to charge his perſon in execution. The rule 
to ſhew cauſe why the defendant ſhould not be diſcharged by 
_ ſuperſedeas was diſcharged, the aſſignees having proceeded with 

due diligence. 


Denny ver/us Trapnell, Eſq. C. B. 


TP RESPASS for taking and carrying away an anchor of the 
plaintiff at 1p/wich, of the value of 6 /., judgment by nil dicit 
was of laſt Hilary term, and a writ of inquiry of damages executed 
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1 Med. 93. 


An inquift- 

tion taken 
fore two 

under-ſh*- 


in the laſt vacation, April the 14th, (returnable the firſt return of riffs extraor- 


the preſent term,) before two perſons under-ſheriffs extraordinary 
appointed by deputation under the hand and ſeal of the high- 
{heriſf of Suk for that purpoſe ; the jury aſſeſſed 77 /. for the 
plaintiff's damages. This term began upon Wedneſday the 20th 
of April, and upon Saturday the 23d, being the 4th day in term, 
at three o'clock in the afternoon, the plaintiff might have ſigned 
final judgment if he had pleaſed, but not having ſo done, the 
defendant on Monday the 26th of April moved the court that the 

inquiſition 


dinary fet 
aſide, tor the 
high-ſheritt 
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inquiſition might be ſet aſide for two reaſons, firſt, becauſe the 
high; ſneriff cannot depute two perſons to take an inqueſt, for if 
he can appoint two, he can appoint twenty-two, or any other 
number; 2dly, becauſe the damages of 771. aſſeſſed for an an- 
chor worth no more than 61. are exceſſive; whereupon a rule 
was made to ſhew cauſe why the inquiſition ſhould not be ſet 
Iffinaljudg- aſide. Upon ſhewing cauſe for the plaintiff it was objected, that 
before hen this motion was like a motion in arreſt of judgment, or for a new 
ed, a motion trial, and therefore the defendant not coming to move it within 
to fer = "5 the firſt four days in term, according to the courſe of the court, 
8 de this rule ought not to have been made; /ed uon allocatur, per cu- 
made the riam The defendant made the motion before final judgment 


6th da in was ſigned, and ſo came ſoon enough.  2dly, It appeared by aſh» 


cerm after davits on the behalf of the plaintiff, that he was a fiſherman ; 
inquiry is that his veſſel was lying at anchor in the port of [p/avich, and 
returnable. ready to ſail in order to fiſh for ſprats; that ſuch filherman, in 
the ſprat ſeaſon, can get 20/. per week clear; that the defendant 
diſtrained the anchor worth 61. for a toll of 8 d. pretended to be 
due for every filhing veſſel there, and that by the taking away 
the anchor the plaintiff was delayed in his voyage about two 
weeks, and that the defendant upon the executing the writ of 
inquiry made a defence, and therefore it was ſaid the damages 
were not exceſſive, 3dly, It was ſaid, that the practice of ap- 
pointing an under-ſheriff extraordinary upon ſuch occaſion as 
this, had been often allowed by the court of King's Bench; and 
4thly, That the plaintiff's moſt material witneſs was gone to ſea, 
and he did not know when he would return, and therefore the 
Inquiſition ought not to be ſet aſide. For the defendant it was 
replied, that the practice of the King's Bench of allowing the 
appointment of one under-ſheriff extraordinary was right enough, 
but there is no inſtance of an appointment of Zavo under-ſheriffs 
extraordinary. if one cauſe ; and that the defendant would admit 
the evidence before given by the now abſent witneſs. 


Curia—We ſhall ſay nothing as to the damages, whether they 
are, or are not exceſſive. There is no inſtance of deputing two 
under-ſheriffs extraordinary to take an inquelt, for if the high- 
theriff may appoint two, he may appoint twenty or more, if he 
can excced one, no line can be drawn to limit the number :. be- 
ſides, it appears that the ſworn under-ſheriff lived in the ſame 
town, and therefore the writ of inquiry ought to have been exe- 
cuted before him. Let the inquiſition be ſet aſide, and the writ 
of inquiry be executed before the judge at the next aſſizes for the 
county of Suffolk, and the evidence of the abſent witueſs be ad- 


mitted at the defendant's requeſt. 


Serjeant Leigh for the defendant z Serjeant Fofter for the 
plauitiff. 


EASTERN TERM, 8 Coo, Ill. 1768. 


Garratt ver/us Mantell, a Priſoner. C. B. 


ROLE to ſhew caufe why the deſendant ſhould not be diſ- 
charged out of cuſtody by writ of /uper/edeas, the plaintiff not 
having charged him in execution according to the courſe of the 
court, Upon ſhewing cauſe it appeared to the court that final 
judgment for 6000 /. debt, after a verdict was ſigned and entered 
in the vacation after laſt Michaelmas term, that upon the 27th day 
of January, the 4th day in the laſt term, the defendant was brought 
up m order to have been charged in execution, but a writ of error 
was then brought and allowed, but no bail was put in thereupon 
until the 3oth of January; ; that an injunction bill was filed by 
defendant againſt the plaintiff, but no injunction was ſued out. 


Curia — The plaintiff ſhall have the whole, viz. every day of 
the ſecond term after final judgment ſigned, to charge a pri- 
ſoner in execution, and it appears the defendant has hindered the 
plaintiff from ſo doing, ſeveral days in the laſt term, by bring- 
ing a writ of error; therefore the rule muſt be diſcharged. 


Freeland ver/us Hunt. 0. B. 


1* covenant, on a deed of aſſignment by the defendant of par- 

ticular debts, and he covenants that none of thoſe debts were 
ſatisfied; judgment by default, and a writ of inquiry executed; 
a fatal miſtake being now found out in the declaration, it was 
moved that the interlocutory judgment might be forthwith en- 
tered upon record agreeable to the declaration delivered, and the 
roll be brought into the proper office, and that the defendant 
might have four days to move in arreſt of judgment after the 
roll is brought in. Upon ſhewing cauſe, it appeared that the 
defendant attended the executing the writ of inquiry by counſel, 
and croſs examined the plaintiff's witneſſes, | 


Curia —We lament that entries on the roll are not made at the 
times when they ought to be made; the rule muſt be dif. 
charged, becauſe the defendant did not rely on the miſtake, but 
has made a defence on the executing the writ of inquiry. 
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In the Common Pleas. 


Nota; Trinity term in the 8th year of king Geo. 3. began on 
the 3d day of June 1768, when the court ordered, that upon 


proceſs returnable the firft, ſecond, or third return of any term, 
if the plaintiff declare within four days before the end of the 


term, the defendant ſhall plead without an imparlance. 


TRINITY TERM, 
8 Geo. III. 1768. 


Bates verſus Barry, Eſq. C. B. 


A cefendant HE plaintiff brought a former action againſt the defendant, 
wn 1 . held him to bail for 70 1. declared againſt him in an action 
time for the upon the caſe upon a ſpecial agreement in writing under the de- 
þ ſame cauſe fendant's hand and ſeal, not ſtamped; and the cauſe being at 
; or action, . x iſſue, the plaintiff's attorney found out he had made a miſtake 
had diſco. in declaring in an action upon the caſe, the writing being 
made and executed in Jre/and, where no ſtamps are neceſ- 


f 
[- tinued tte 
firlt writ, by ſary, was a good deed, and the plaintiff ought to have declared 
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{i — ngh in covenant, therefore he diſcontinued that action upon payment 
I of coſts ; and having now brought this ſecond writ for the ſame 
cauſe of action, and arreſted the defendant a ſecond time, where- 

upon the ſheriff hath returned a cepi corpus: it was moved that 

the defendant might be diſcharged out of the cuſtody of the 

ſheriff upon entering a common appearance, for that it was op- 

preſſing and harafling the defendant to arreſt him, and oblige 

him to put in ſpecial bail twice for the very ſame cauſe of action. 


Curia—This ſeems to have been a mere miſtake, and not done 
with any intent to oppreſs or haraſs the defendant; if any ſuch 


| intent had appeared, the court would certainly have — 
14 the 
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the defendant upon entering a common appearance; but it would 
be too much to ſay the plaintiff in this caſe ſnould loſe his bail 
by a mere flip of his attorney? ſo the rule was diſcharged, Al- 
ſente Bathurſt J. | . 


„an Attorney of the C. B. 


FANS and one C. made an affidavit againſt P. that he had If an attor- 
been guilty of ſome malpractice with reſpect to a bill of on a 
coſts for buſineſs done in the county court of Monmouth, where- any thing 
upon it was moved that he might anſwer the matters of the affi- wrong qua- 
davit; to which it was objected on the behalf of P. that this was "nn a 
a tranſaction in an inferior court, and -this court would not in- an inferior 
termeddle therein; and cited a caſe of Henderſon v. I/derton, court, this 
Hilary, 3 Geo. 3. C. B. when upon an application of this ſort, — Him 
this court thought they had no power to proceed againſt an toanſwerthe 
attorney of the court in a ſummary way, charged with a miſbe- complaint. 
haviour in his practice in an inferior court, (the Mayor's court of 
Nerwcaſtle,) to make him anſwer the matters of an affidavit, be- 


cauſe they could do nothing with the cauſe, but muſt leave that 
in flats quo. 


Curia An attorney cannot practiſe in an inferior court if he 
is not an attorney of a ſuperior court, and that is the reaſon why 
this court interferes: where deeds are put into an attorney's 
hand (who happens to be concerned for the adverſe party) and 
not re- delivered, this court interferes ; and if an attorney of this 
court doth any thing wrong any where quatenur attorney, this 
court interferes, whereupon Mr. P. agreed to accept of a leſs 
ſum than he had demanded in the county court of Monmouth, 


and the matter was compromiſed at the bar. 


Evans verſus P 


Perkin ver/us Proctor and Green. C. B. 
TRESPASS for entering the plaintiff's houſe, and diſturbing Treſpaſs lies 


him in his poſſeſſion thereof; the ſecond count is for ex- — 
pelling him from the poſſe ſſion thereof; upon the general ifſue der a com- 
this cauſe was tried before the Lord Chief Juſtice Milmot laſt miſſion of 
Eafter term at Weſtminſter ; verdict for the plaintiff, damages 40 /. — 2 
againſt a 


The evidence given at the trial was as follows; viz. That the vifualler, 


or any other 


plaintiff on the 8th of April 1763, purchaſed of one William — 
Coodall, a publican, his intereſt in a term of years in a houſe he fable to be a 
was then in poſſeſſion of, and held by leaſe (being the houſe in bankrupt. 
which, Cc.) which leaſe had been ſome time before depoſited in 
the hands of the defendants, who are brewers, (of whom Goodall 

Vor. II. | Cc | bought 
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bought his beer,) as a ſecurity for a debt due to them from 
Geedall : that Goodall granted to the plaintiff an under-leafe, for 
which he paid Goodall 1o l. for the good-will of the houſe, and 
paid him 35/. for the goods in the houſe ; that upon the 26th of 
April 1763 a commiſhon of bankrupt iſſued againſt Goodall; he 
was thereupon declared a bankrupt, and the meſſenger ſeized all 
the goods in the houſe, which were bought by the plaintiff of 
Goodall with the knowledge and upon the recommendation of the 


defendants; the plaintiff continuing in poſſe ſſion under his under- 


leaſe, and the defendants being aſſignees of Goodall, brought an 
ejectment as aſſignees againſt the plaintiff, recovered, and put 


one of their ſervants in poſſeſſion of the houſe : that the plaintiff 

having at an expence got another public houſe in the ſame ſtreet, 
applied for a licence, which was much oppoſed by the defend. 
ants; but the juſtices being informed how the plaintiff had been 


treated by the defendants, did remove the licence to the plaintiff, 


and ſaid they never would licenſe the houſe ſo taken poſſeſſion of 


by the defendants; and within twelve months afterwards the' 
defendants furrendered their poſſeſſion under the judgment in 
ejectment to the original landlord, by which the plaintiff's inte · 
reſt in the houſe was loſt : that the plaintiff hearing of the late 


determination in the court of King's Bench, that a viQualler or 


common alehouſe-keeper is not liable to a commiſſion cf bank- 


rupt, brought trover for the goods and recovered 35 J. the ſum 
he paid for the fame, and has now brought zre/paſe and recovered. 
the ſum of 40/. damages. Nota; the commiſſion of bankruptcy 
was ſuperſeded the 2d of February 1748. 


It was now moved for a new trial, for two reaſons z firſt, that 
treſpaſs vi & armis doth not lie in this caſe ; 2dly, that 40 l. da- 
mages are exceſhve z upon ſhewing cauſe it was anſwered for the 
plaintiff that treſpaſs d & armis is the proper action, and. that 
this is like the caſe where an execution has been executed upon 
an irregular judgment, which is aſterwards vacated ; treſpaſs vi 
& arnis lies againſt the plaintiff in that judgment. 2dly, The 
damages in this caſe are what the plaintiff hath really ſuſtained, 
for he gave 40 l. for the good-will of the houſe; they belong to 
the jury, and are not exceſſive. In anſwer, it was faid for the 
plaintiff, that this action was brought before the commiſſion was 
actually ſuperſeded, for the Lord Chancellor's order for fuper- 


ſeding it was only made two days before the trial, and that while 
the commiſhon was ſubſiſting they ated under a proper autho- 
' rity, and could not be treſpaſſers; 2 Roll. Abr. 355. 6 T. pl. 4. 


he who comes to a thing lawfully cannot be a treſpafſer : to 
which it was anſwered, that the cauſe determined in Banco Regis, 
Eaſter term 1767, of Rolls v. Rawlinſon, was trover brought in a 
ſimilar caſe to this, before the commiſſion was ſuperſeded ; per 
Clive J. Turner v. Felgate, 1 Lev. 95. upon a judgment aw” | an 

"ory * . officer 
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officer is excuſed for executing an execution, but the party ia 
not; the court took a few days time to conſider, and then gave 
judgment to the following effect: h REN 


Curia If the late reſolution in B. R. that a viQualler cannot 
be a bankrupt, had not happened, probably the preſent action 
would never have been brought; and the Chief Juſtice, who 
tried the cauſe, thought it a very hard caſe, and did recommend 
it to the jury to find ſmall damages; but they found 40 J., which 
he thought they meaſured by the ſum which the plaintiff paid 
Goodall for the good-will of the houſe. It is now moved that, 
in point of law, treſpaſs will not lie; 2dly, that the damages are 
exceſſive; the preſent action is againſt the perſons themſelyes 
who ſued out the commiſſion of bankrupt, who are bound t̃o 
ſupport the legality of their acts, and is not like the caſe of an 


officer executing a writ of execution upon a judgment, which is 


afterwards vacated. We are all of opinion, that the commiſhon 
of bankruptcy is void, and of no avail; the juriſdiction concern- 
ing bankrupts is confined to particular perſons and caſes ; as, 
that the perſon ſubje& to a commiſſion muſt be a trader, muſt 
be indebted in ſuch a ſum, muſt do ſome particular act, We. &e. 
The court of Chancery acts herein ſolely upon the application 
of the party petitioning, at whoſe peril the commiſſion iſſues ; 
and if he ſues it out upon any falſe ſuggeſtion, the law gives a 
remedy againſt him to the party whoſe liberty and property is 
thereby invaded ; there are a variety of commiſſioners whoſe 
power and juriſdiction are limited and confined, which if they 
exceed, the law will give remedy againſt them; and where 
courts of juſtice aſſume a jutiſdiction which they have not, an 
action of treſpaſs lies againſt the officer who executes proceſs 
becauſe the whole proceeding was coram non judice, the caſe 
the Marſbalſea, 10 Rep. 76. a. b. ; where there is no juriſdiction at 
all, there is no judge; the proceeding is as nothing. This is 
the very cafe of the Marſbalſea; the party in this caſe is no 
trader, there is no foundation to build a commiſſion upon, the 
commiſſioners had no power at all. Where a rate is unduly 
taxed, the warrant of the juſtices of peace for levying thereof 
will not excaſe the churchwarden or overſeer of the poor who 
diſtrains for it; Nichols v. Walker and Carter, Cro. Car. 395- 
And it is not like where an. officer makes an arreſt by warrant 
out of the King's court, which if it be error the officer muſt not 


* 


contradict, becauſe the court hath general juriſdiction; but 


here (ſays Juſtice Croke) the juſtices of the peace have but a par- 
ticular juriſdiction. The caſe of Terry v. Huntington & al. 


Hard. 480. is a very ſtrong caſe. In trover for goods levied by 


warrant of the commiſſioners of exciſe, the queſtion was, if 


they adjudge low wines to be * frong waters perfectly made, 
upon the fat. 12 Car. 2. c. 23. Whether an action lies againſt the 
officer? Per Hale Lord ar Baron The commiſſioners have 

C2 only 
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only a ſtinted, limited juriſdiction, and if they exceed it, that 


does not take away the juriſdiction of this court. Special juriſ- 


dictions are circumſcribed : 1. With reſpect to place, as a let or 
a corporation; 2. With reſpect to perſons, as 10 Rep. the caſe of 
the Marſbalſen: 3. With reſpect to the ſubject- matter of their 
juriſdiction; and the ſtatute limits their juriſdiction in all theſe 
three reſpects; and therefore if they give judgment in a cauſe 
ariſing in another place, or betwixt private perſons, or in other 
matters, all is void and coram non judice, as if they ſhould ad- 
judge ro/e water to be frong water, Where a judgment is va- 
cated for irregularity, the party is never excuſed, if an execu- 
tion is executed thereupon ; yet the ſheriff's officer is excuſed, 
becauſe he has the king's writ to warrant him. Turner v. Fel- 
gate, 1 Lev. 95., 1 Sid. 272. Though theſe caſes have been 
ſometimes grumbled at, yet they are good law. Carth. 275. 
2 Stra. 509. In the caſe of an irregular judgment againſt the 
plaintitt, and a capias ad ſatisfaciendum executed thereupon, in 
treſpaſs and impriſonment the party and the officer joined in a 
pen of jiſtification under the writz and the officer was there- 
ore held guilty as well as the party; but where a judgment is 
reverſed for error it is different, and ſtands good until reverſed ; 
one caſe is the fault of the party himſelf, the other is the error of 
the court. Smith v. Dr. Bouchier and others, vice-chancellor, 
Judge, gaoler, and party, in a cauſe in the chancellor's court of the 
univerſity of Oxford: the queition aroſe upon a cuſtom, that a 
plaintiff making oath that he has a perſonal action againſt any 
perſon within the precincts of the univerſity, and that he believes 
the defendant will not appear, but run away, the judge may award 
a warrant to arreſt him and detain. him till ſecurity be given for 
his anſwering the complaint. On the 7th of Augiſt 1731, the 
defendant Bouchier having the privilege of the univerſity, made a 
complaint to the defendant Shippen the vice-chancellor of a per- 


ſonal action againſt the plaintiff Smith to his damage of 10co/. 


according to his eſtimation, and that he JſpeFed the plaintiff 
Smith would run away; that he took his oath of and upon the 
truth of the premiſes, upon which a warrant was granted to the 
other defendants, who arreſted Smith and kept him in priſon eight 
days for want of ſureties. The court held, that the party muſt 


ſwear to his belief of the defendant's deſign to run away, in order, 
to give the chancellor's court this juriſdiction, and that ſwearing 
that he /uſpeFed the defendant would run away was not ſufficient, 
and that nothing but belief would do, therefore the whole was 


coram non judice; and Lord Hardwicke was of opinion, that re. 


faſt and fa'ſe impriſonment well laid againſt the vice- chancellor, 
judge, gaoler, officer, and all of them; and though Sir Jobn 
Strange in his report of this caſe, 2 Stra. 994. ſays, that the offi- 
cer and gaoler might have been excuſed if they had juſtibed. 
- without the bailiff or vice-chancellor, yet it ſeems they could not, 
as the whole proceeding was coram non judice, and a mere nullity, 


(there- 
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therefore quere as to that point). See the caſe of Martin and 
arſhall, (the mayor of York,) and Key, -a ſerjeant at mace, 

Hob. 68. in treſpaſs and falſe impriſonment, where the preſcrip- 
tion was for the mayor of York to direct precepts for appearance 
in the court of Chancery there; the court held ſuch precepts mult 
be intended to be made in writing, and becauſe the juſtification 
did alledge that the command given by Marſhall the mayor to 
Key the officer to take Martin was by word, the plea was held ill. 
This is againſt a judge of a court acting where he had a limited 
juriſdiftion, but had no juriſdiction of proceſs ore tenus, ſo the 
action well laid againſt him: there muſt be a juriſdiction of the 


proceſs as well as of the perſon and cauſe. | 


In the caſe at bar we lay the ſuperſeding the commiſſion of 
bankruptcy entirely out of the caſe, as if it had never been ſuper- 
ſeded at all. The commiſſioners had no more power to act under 
the commiſſion of bankrupt againſt Goodall who was a victualler, 
than if he had been a divine, a lawyer, or a phyſician : although 
it may be thought hard to adjudge a man a treſpaſſer in a caſe 
heretofore doubtful, yet the law cannot bend to particular caſes, 
and it is more for the general utility to ſuffer particular hard 
caſes, than to give uſurped authority any effect at all; the hard- 
ſhip of particular caſes is thereby moſt amply compenſated to the 
public. i 


As to the damages, the Lord Chief Juſtice was pleaſed to ſay, 
he wiſhed they had been 405. inſtead of 40/7. ; that he thought 
there was a foundation for the jury to have leſſened them, but 
they thought otherwiſe, and they (he faid) are the conſtitutional 
judges as to damages; and there muſt be ſome very extraordinary 
conduct in a jury to induce the court to meddle with damages. 
So the pofiea was ordered to be delivered to the plaintiff, who had 


judgment, g 


John Connor verſus John Connor. C. B. | 


OHN Conner of Barnett was ſummoned to anſwer John 
* Connor of a pla that he render to him 68“. which he owes 
to him and unjuſtly detains, &'c. and whereupon the ſaid Por 
Connor declares upon a bond; the defendant craves oyer of the 
bond and condition, which is ſet forth; whereupon the defend- 
ant demurs in law, and ſhews for ſpecial cauſe of demurrer that 
it does not appear that the plaintiff hath any cauſe of action, or 
that the defendant is indebted, or that he executed the bond. It 
was objected, that it did not appear to the court which John Con- 


Hard, 478. 


What is ſuf 
ficient cer- 
tainty in a 

declaration, 


Dyer 70. b. 
margin. 
Cro. Elis. 
267. 


nor executed the bond, becauſe there is no diſtinction by way of 


addition to the name of John Connor after the brit line of the de- 
claration : to which it was anſwered and reſolved by the court, 
Ce 3 1 
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Bro. Addi- that: ſufficient certainty appears upon the record that Fohn Connor 
r 47+ of Barnett is indebted upon a bond executed by him to John Conner 


1 
« pl. 76. 


A game - 
keeper of 2 
lord of a 
manor has 
à right to 


of Friday-/treet, the oyer whereof is ſet forth; and therefore John 
— of Friday. ſtreet muſt have judgment againſt John Connor of 
rnett. | | 1 


MICHAELMAS TERM, 
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Rogers verſus Carter, Eſq. C. B. 


"FURESPASS againſt the defendant, a juſtice of the peace, for 
taking and carrying away the plaintiff's gun from him. 
Upon the general iſſue Not guilty, which was tried before Lord 
Mansfield upon the home circuit laſt ſummer, there was a verdict 


carry a gun for the plaintiff; and Serjeant Nares having moved for a new 


any where 
out of the 
Manor, 


trial, Mr. Juſtice Gould now reported to the court the facts proved 


at the trial, as they had been ſtated to him by Lord Mansfield ; 


VIZ. 


That Lord H., lord of the manor of Ringwood, by writing under 
his hand and ſeal, on the 26th day of Auguft laſt, made and ap- 
pointed the plaintiff his game-keeper within the ſaid manor, which 
appointment or deputation was duly entered. and regiſtered with 
the clerk of the peace where the manor lies on the 27th of 
August that on the 10th of Ofeber laſt the plaintiff hunted and 
beat for game in the ſaid manor, and in a large field there ſprung 
a covey of partridges; after their firſt flight he ſhot at them 


within the manor; they took a ſecond flight, and the plaintiff 


purſued them out of the manor, but could not find them; as he 


was returning again tothe manor of Ringwood, he was met by the 


defendant about three quarters of a mile diſtant from that manor; 
who aſked him if Lord H. had qualified him; the plaintiff an- 
ſwered, „ I have a deputation from the lord of the manor-of- 
Ning uo, the defondant replied, You are now out of b 


« manor,” 
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« manor,” and demanded his gun, and took it from him; that the 
defendant did not ſhoot out of the manor, but was three quar - 
ters of a mile out of the manor with his gun and dog with an 
intention to ſhoot at game. 


By the flat. 3 Geo. 1. c. 11, it is enacted, That no lord of a 


manor ſhall make any perſon to be a game-heeper with- power to 
kill game, unleſs ſuch perſon be qualified by the laws of this 
realm fo to do; or unleſs ſuch perſon be truly and properly a 
ſervant to the ſaid lord; or be immediately — and ap · 
pointed to take and kill the game for the ſole uſe of the ſaid lord, 
and not otherwiſe, | 


It alſo appeared that the plaintiff was neither a qualified per- 


ſon to kill game by the laws of the realm, nor was properly a 
menial fervant to the lord of the manor z whereupon two queſ- 
tions aroſe at the trial; ½, Whether, from the facts proved, 
the plaintiff had been guilty of any offence againſt the game- 
laws, ſo as to ſubject him to have his gun ſeized and taken from 
him by the defendant ? 24, Whether, as the defendant was nei 
ther a qualified perſon, nor a menial ſervant to the lord, he could 
be appointed his game-keeper * Lord Mansfield thought the de- 
fendant had no right to ſeize the gun; and that it was not ne- 
ceſſary that the plaintiff ſhould be a qualified perſon, or a menial 
ſervant to the lord, in order to make him capable of having a 
deputation as a game-keeper from the lord KF 


country gentlemen preſent at the trial were of different opinions, 
about this matter, Lord Mansfield ſaid he thought the beſt way 
was to move the court for a new trial without coſts, and if he 
had thought this could not have been done, he would have 
made a caſe for the opinion of the court, or have directed the 
jury to have found a ſpecial verdict. 


This matter was debated on Friday November the 18th, by 
Serjeant Leigh for the plaintiff and Serjeant Nares for the de- 
fendant, and on Monday the 21ſt of November the court diſ- 


charged the rule to ſhew cauſe why there ſhould not be a new 


trial. | 


Curia There are two queſtions ; , Whether the plaintiff 
was a perſon qualiſied to receive a deputation from the lord of 
the manor to be a game. lecper at all, | . 


2d, Suppoling he is, Whether the juſtice of peace (the de- 
ſendant) — the flat. 5 Ann. c. 14. J. 4. had a right to take 


his gun from him, while he was ſporting, for the purpoſe of 


killing game, for we think it will make no difference in the caſe, 


whether he /bzt, or not, out of the manor, | | 


Cc4 * e 


the manor: 80 
the jury found for the plaintiff. But as the lords of manors and 
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The fat. 22 & 23 Car. 2. c. 25. is the firſt act that intro- 
duces game-keepers, whereby it is enacted, that lords of manors, 
Sc. may by writing under their hands and ſeals authorize game- 
keepers within their royalties to ſeize guns, &c, or other engines 
for taking or killing game, See this ſtatute. : 


The fat. 4 U 5 V. & MH. c. 23. /. 4. puts game-beepers upon 
a . with * antient keepers 2 ok herd re it — — 
that all lords of manors or their game-keepers may within their 
royalties reſiſt offenders in the night-time in the ſame manner, 
and be equally indemnified as if ſuch fact had been committed 
within any antient chaſe, park or warren. See this ſtatute. 


* 


The fat. 5 Ann. 6. 14. J 4. adds power to the game-keeper to 
kill game upon the manor. See the ſtatute. 


The. flat. 9 Ann. c. 25. , 1. enacts, That no lord or lady of 
a manor ſhall make above one game · kecper within one manor with 
power to kill game, and the name of ſuch perſon ſhall be entered 
with the clerk' of the peace ; ſuch entry to be made and viewed 
without fee. See the ſtatute. , 


The fat. 3 Geo, 1. c. 11. reciting the fat. 5 Ann. c. 14. and 
the fat. 9 Ann. c. 25. and the abuſe of thoſe ſtatutes, by lords 
of manors granting deputations to the farmers, tenants, and 
occupiers of the lands within their reſpective manors to be game- 
keepers, with power to kill and deſtroy the game, which practice 
tended to the deſtruction of the game; for remedy whereof it 
was by this ſtatute enacted, that no lord or lady of a manor ſhall 
appoint any perſon to be a game keeper with power to kill game, 
unleſs ſuch perſon be qualified, or be truly a ſervant to the ſaid 
lord or lady, or immediately employed to kill game for the ſole 
uſe of ſuch lord or lady, &c, , See the ſtatute. 


As to the firſt queſtion, we are all of opinion that the plaintiff 
was a perſon properly qualified to receive a deputation from the 
lord: of the manor to be a game-keeper, although he was neither 
a qualified perſon, nor a menial ſervant to the lord of the manor ; 
that this fat. 3 Geo. 1. never was meant to check or hinder lords 
living at a diſtance (from their manors) from appointing any 

rſon whatſoever to kill game for the immediate uſe of the lord 
if it was otherwiſe, this act would take away the right of every 

lord living at a great diſtance from his manor z we therefore are 
of opinion that the plaintiff was well qualified. to kill game in 
the manor of Ring wood, and conſequently to carry a gun for that 
purpoſe, + | * 


5 , 73 
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The plaintiff being ſo qualified, the ſecond queſtion ariſes upon 
the Hat. 5 Ann. c. 14. ſec. 4. Whether the juſtice of peace under 
that flatute had a right to take his gun from him while he was 
ſporting for the purpoſe of killing game in another manor, out of 
the manor of Ringwood ? for we take it to be true that the plain- 
tiff intended to kill game when he was out of that manor of 


Ring wood, and when the gun was taken from him; and think 


it makes no difference in the caſe whether he ſhot at game out 
of that manor of Rin or not ; if he had killed game where 
he was not a game-keeper, he might have been convicted in the 
penalty of 5 J. ; but he was entitled to keep and have dogs, guns, 
and nets for the taking and killing of game any where : upon 
debating this caſe at the bar, caſes were cited from the civil law- 
books and our law-books touching the property of game and other 
creatures feræ nature, and the lawfulneſs of purſuing the ſame 
but we ſhall not take notice of thoſe matters, becauſe we are 
now to judge upon a law of — and the words of penal 
laws muſt in: all caſes be ſtrictly purſued; if the words be doubt- 

, courts of juſtice will explain and conſtrue them in favour 
of the ſubject; if they be plain and clear words, the office of the 
court is jus dicere et non dare, and we muſt not rack and torture 
words to puniſh the ſubject. 


The firſt part of /ec. 4. of this fat. 5 Ann. gives a penalty of 
5 l. againſt any perſon not qualified for keeping an engine to kill 
game, and then proceeds to give juſtices of peace and lords of 
manors power to take away the game, and ſuch engine in the cuſ- 


tody of ſuch perſon not qualified to keep the ſame : but game-. 
keepers are all qualified to keep ſuch engines, therefore are not 


the objects of this clauſe. 


But it is objected, the plaintiff was uſing the gun to kill game 
-out of the manor of Ringwood ; the anſwer is, he had a right to 
keep it any where; and if he killed game with it out of the 
manor, he might have been convicted in the penalty aforeſaid, 
but the juſtice had no right to take the gun from him; it would 


be confounding the right of keeping with the right of ng the gun 
to ſay otherwiſe z we cannot think the legiſlature had any ſuch 


meaning. | 


The acts of parliament come from lords of manors themſelves, 
who moſt commonly furniſh their game-keepers with dogs, guns, 


nets, c. we cannot think their property was intended to be 


put in the power of their game-#eepers to forfeit the ſame, when- 
ever they might pleaſe to exceed their authority under the depu- 
tations. By the fat. 22 & 23 Car. 2. ga s themſelves 
are empowered to ſeiae guns, What! ſhall a game-heeper in the 
very next manor to mine have a power to take my game-keeper”s 
gun, if he happens to be treſpaſſing in my neighbour's — 
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this would be a humiliating diſgrace indeed, and could never be 
meant by the legiſlature; and if game-lerpers were permitted to 
ſeize one another's guns, there would be a kind of a border-war 
among them: if this was a doubtful caſe, we ſhould incline to 
the ſame opinion we are of, to prevent breaches of the peace ; 
but it is a clear caſe, and the game · lecper is neither within the 
words or meaning of the flat. 5 Ann. c. 14. , 4. Upon the 
whole we are all of opinion that the gun of a game-heeper of a 
manor cannot be ſeized either eundo or redeunda, or any where 
elſe, and that the defendant the juſtice of peace had no right to 
take away the plaintiff's gun from him: the rule to ſhew cauſe 
why there ſhould not be a new trial was diſcharged, Per totam 


eariam. 


HILARY TERM, 
9 Geo. III. 1769. 


Freeman verſus Jones, a ſurviving Partner with one 
| Napleton. 


The court (CASE upon promiſes for goods ſold and delivered to the de- 
refuſed to fendant and one Napleton his late partner deceaſed; the 
give the de- declaration was of Zafter term laſt z in Trinity term laſt the de- 
to withdraw fendant pleaded a bond given by him and Napleton in ſatisfaction: 
a ſpecial in Aichaelmas term laſt the plaintiff replied to the country: now 
plead the ge- in the beginning of the preſent term Serjeant Burland moved that 
neral iNue, the defendant upon payment of coſts might have leave to with- 
draw his /pecial plea and plead the general iſſue, upon an affidavit 
that the ſpecial plea was pleaded by the miſtake of the defendant's 
attorney, and that the defendant had a your defence to make 
on the general iſſue; upon ſhewing . cauſe Serjeant Jeph 
= the plaintiff produced an afhdavit that the — — | 
material witneſs was gone to the M eff. Indies ſince the iſſue joined 
laſt term. Serjeant Burland in anſwer ſaid this had often been 
done, where the plaintiff had not been delayed, as in this cafe . 
— had not, for the plamtiff could not have tried his cauſe before 
1s term. 


Per 
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Per turiam——This has frequently been granted after a replica» 
tion in ſome caſes; but here the plea goes to the action: it was 
pleaded ſo long 2g0 as laſt Trinity term, and the defendant has 
laid by all laſt Michaelmas term, and there is no reaſon to let the 
defendant withdraw this ſpecial plea and plead the general iſſue: 
the rule was diſcharged, ad/ente Clive J. 


Callaghan, an Attorney, Executor, &c. verſus Harris 
and his Wife. C. 8B. 3 


T* plaintiff ſued out an attachment of privilege whereby the 
ſheriff was commanded to attach the defendants to anſwer 
the plaintiff in a plea of treſpaſs, and alſo that the defendants 
anſwer the plaintiff according to the cuſtom of the ſaid court in 
a certain plea of trover, and for converting of the goods and 
chattels of the ſaid plaintiff as executor as aforeſaid for one hun- 
dred and twenty-four pounds. ; 


The defendants having been arreſted upon this writ and held 
to ſpecial bail, Serjeant Nares moved for a rule to ſhew cauſe 
why a common appearance ſhould not be accepted for the de- 
fendants, alledging that the ac etiam in this writ doth not parts - 
cularly expreſs the cauſe of action as the ſtatute of 13 Car. 2. 
c. 2. .. 2. directs; for that there is no ſuch cauſe of action as a 


plea of trover ; but it ought to have been in a certain plea of treſ= 
paſs upon the caſe for converting the goods and chattels of 


the plaintiff to the defendants' uſe to the plaintiff's damage 
of 1241, | 


Upon ſhewing cauſe it was ſaid by Serjeant Glynn for the 
plaintiff, and reſolved by the court, that the cauſe of action is 
fully and clearly expreſſed ; and although the ac etiam be not 
exactly clerical, yet nobody who reads it can doubt of the cauſe 
of action; beſides, ſince the ſtatute of ac etiam 13 Car. 2. the 
ſtatute of 12 Geo. 1. cap. 29. hath enacted, that no perſon ſhall 
be held to ſpecial bail before an affidavit be made and filed of 
the cauſe of action, which hath been done in this caſe, ſo that 
the defendants have had notice from the affidavit of the cauſe of 
action; and if ar affidavit be ſufficient, the court cannot admi 


of a common appearance, The rule was diſcharged. | 
Neta ; The 4th fecr. of the flat. 13 Car. 2. c. 2. was not men- 


_ tioned, which ſays, “ This act ſhall net extend to any aftarh« 
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Ac etiam to 
anſwer the 
plaintiff ia 
a plea of 
trover, &c, 
is well 


enough, 
though it 
would have 
been more 
clerk-like to 
have ſaid in 
a plea of 
treſpaſs upon 
the caſe, for 
converting 
the plain- 
tiff *'s goods 
to his uſe. 


ment of privilege at the ſuit of any privileged perſon, and upon 


„ ſach writs of attachment ſuch courſe ſhell be taken for ſecurity 


« for appearance as hath been uſed ;” ſo that it ſeems there is no 


occaſion 


8 
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occaſion to inſert an ac etiam of the particular cauſe of action in 
an attachment of privilege at the ſuit of an attorney who is a pri- 
vileged perſon, in order to hold a defendant to bail. 


Joſeph Hole verſus John Finch. C. B. 
The defend- T defendant was ſerved with a copy of a teftatum capiar ad 
re 


ant was ſerv- f . * 
with a cz. * reſpondendum by the name of Richard Finch; and havin 
= — entered a common ma by his right name John Finch, the 
3 aud Plaintiff declared againſt him by his right name John Finch, 
appears by Upon an affidavit made by the defendant that he was ſerved as 
His right aforeſaid, and with a notice at the bottom of the ſaid capias di- 
— 2 rected thus, viz. Richard Finch, you are ſerved with this pro- 
plaintiff de- ceſs to the intent that you may appear, c. and that he had 
elares againſt not been ſerved with any other proceſs at the ſuit of the plain- 

him by his tiff, Serjeant Nares moved that all proceedings might be ſtayed 
right name, 6 a "7; 
John; the for irregularity, and had a rule to ſhew cauſe. | 


court will not interpoſe in a ſummary way and ſet aſide the proceedings of the plaintiff for irregularity. 


About the ſame time a ſimilar motion was made in a cauſe of 
' Jackſon verſus Doleman, doctor in phyſic, C. B. 


Sowherea The defendant was arreſted upon a capias ad reſpondendum 
—.— wherein his addition was e/quire, and he gave a bail. bond by 


addition the name and addition of Robert Doleman, doctor in ? c, the 
given him in plaintiff declared againſt him by his right addition o or in 


dust in bail Phyfic, whereupon it was moved that all proceedings might be 


in bail 
by bis right ſtayed for irregularity. A rule to ſhew cauſe being made, the 
— court ordered that both the above caſes ſnould come on to be de- 
= 5" bated at the ſame time; and now - | 


againſt him by his right addition, the court will not interpoſe upon motion. 
| Serjeant Burland ſhewed cauſe for the plaintiff Hole. 


The objection is, that the capias is againſt Richard Finch, that 
the defendant has appeared by the name of John, and the plain- 
tiff has declared againſt him by the name of John, and now the 
court is deſired to (tay the proceedings for irregularity. This is 
an unfavourable caſe ; the merits are not at all in queſtion; it 
is a motion to delay juſtice ; and if the plaintiff's proceedings 
be bad in point of law, the defendant may take advantage 
thereof by pleading z in the preſent caſe he may crave oyer of the 

6 Mod. 23. Original writ; and if there be a variance between that and the 
2 Salk. 658. count, he may plead. it; and there is no caſe. like this to be 
498. found wherever the court ſtayed proceedings as for an irregu- 
larity upon a motion; if there is, it is incumbent on the other 

ſide to ſhew it, 


I | Serjeant 
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Serjeant Jephſon ſhewed cauſe for the plaintiff Fackſon. 


Where the return of the capias ad reſpondendum is wrong ; 


where there are not 15 days between the zee and return; where 


the notice for the defendant to appear is wrong and not agree- 
able to the act of parliament, or where there is no attorney's 
name to the writ, the court upon motion generally ſets the ſame 


aſide for irregularity ; but I cannot find that the court ever ſet 


aſide proceedings in a cauſe upon motion, for a variance between 
the capias, or the writ and the count; the old way of declaring 
was to ſpread out and repeat the whole original writ in the de- 
claration in all actions whatſoever, until the order made by this 
court in Michaelmas term 1664, ſect. 16. whereby it is ud n 
« For avoiding of long and unneceſſary repetitions of the ori- 
« ginal writ in actions upon the caſe, and perſonal actions upon 


« penal ſtatutes, that declarations in actions of treſpaſs upon 


« the caſe, or perſonal actions upon any general ſtatute, namely 
« hue and cry, monopolies, and for ſuits in the Admiralty, and 
«© ſuch like other than debt, repeat not the original writ, but 


« only the nature of the action, viz. A. B. was attached to an- 


« fwer C. D. in a plea of treſpaſs upon the caſe ; or in 'a plea of 
« treſpaſs and contempt againſt the form of the flatute.” And when 
the whole original wwrit was ſo ſpread out on the roll, together 
with the count thereupon, if the count varied from the writ in 
any thing material, it was uſual for the defendant to plead in 

abatement or demur for the variance. In this caſe the defendant 
ought to have craved oyer of the original writ, and pleaded the 
variance if there was any. 


Curia At this day the courts of juſtice interpoſe in a ſum- 


mary way, and in many caſes ſet aſide proceedings upon mo- 
tion, where the law hath provided other remedy ;z as where they 
ſee that a plea is frivolous and dilatory, and that there is no 
ground or foundation for pleading ſuch ſham plea, they will ſet 
it aſide; ſo they will upon motion ſet aſide executions irregularly 


iſſued and executed, and order the money levied thereon to be 


reſtored to the party, where the only remedy formerly was by 
audita querela ; — neither of the caſes at bar are ſuch as ought 
in juſtice to induce the court to interfere in a ſummary way, and 
ſtay or ſet aſide the proceedings for irregularity. | | 


Formerly, when the whole original writ was ſpread in the ſame 
roll with the count thereupon, if a variance.appeared between the 
writ and count, the defendant might have taken advantage 
thereof, either by motion in arreſt of judgment, writ of error, 
plea in abatement, or demurrer. Cro. Elia. 829. 185. 198. 330. 
2 Lutw, 1181. S. P.— But afterwards it was determined, _y 
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If a defend- the defendant will take advantage of a variance between the writ 
_ take and count, he muſt demand oyer of the writ and ſhew it to the 
a variarte court. 4 Mod. 246. Ellery v. Hicks & Ux. 2 Salk. 701. 658. 
between the 6 Mod. 303. And a caſe in MS. of Groſ7 v. Lee, which wis 
writ 7 — replevin by writ for taking his cattle, the count was for taking a 
aſt care grey horſe, there was a demurrer for the variance, but judgtnent 
oyer of the was for the plaintiff. Parker C. J. cited Salk. 701., and the 
writ and court held that defendant cannot take advantage of a variance 


che reed. between the writ and count without ſhewing eyer of the writ, 


the record. 

Ante, 85. FR. 

i B. R. There is no equity to authoriſe us to interpoſe in either of 
theſe caſes; and if the defendants in either caſe can take any ad- 
vantage rigore jurit, let them take it. One reaſon why the 
court ſhould not interpoſe is, that after the defendant hath ap- 

red and is in court, there is an end of the meſne proceſs ; and 

if che defendant craves oyer, it muſt be of the original ꝛurit, he 
cannot have it of the meſne proceſs; and if application was to be 
made to the Maſter of the Rolls, he certainly would not refuſe 
to order right originals to be made out in both theſe caſes. The 
rules muſt be diſcharged, but without coſts, this being a new 


caſe. Per totam curiam. | 


Rigg ver/us Curgenven. C. B. 


In an aQion Aren of debt for 27, oo0l. brought againſt the defendant 
upon the ſta- (upon the fat. 2 Geo. 2. for the more effeCtual preventing 


IS bribery and corruption in the election of members to ſerve in 
to give his parliament) for corrupting and procuring 54 voters to give their 


vote at an votes at the laſt election for the borough of Mitchell in the 


— county of Cornwall, wherein the plaintiſf declares, that whereas 
71 Mitchell is an antient borough, and, for a long time paſt, two 


_ ne- hurgeſſes thereof have beeu elected and ſent, and ftill of right 
— — ought to be elected and ſent to ſerve in parliament for the ſaid 
the perſon horough 5 and whereas, on the 12th of March in the eighth year 
—— had 2 of his preſent majeſtys reign, the king's writ under his great ſeal 
+ ined out of his court of Chancery, directed to the then ſheriff 

of Cornauall, reciting that whereas by the advice of his council, 
Je. be had ordered a parliament to be holden at Weſtminſter on 
the 1oth day of May then next enſuing, the king by his ſaid 
writ commanded the ſheriff to make proclamation (ſo ſets out 
the whole writ); which writ on the 14th of March in the ſame 
year was delivered to Francis Kirham eſq. then and fill ſheriff 
of Cornwall, to be executed in due form of law; by virtue 
whereof the ſheriff, on the ſaid 14th of Marth, made his pre- 
eept in writing, ſealed with the fea! of his office, directed to the 
gortrezve of the borough of Mitchell, for the election there of 


two durgeſſes; by virtue of which precept, on the 21ſt = a 
Gs ; | Mare 


ns en BEE. a dt, A A. A *=y 
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March in the ſame year at 4/itchell, an election of two burgeſſes 
for the ſame borough was had, which ſaid election was the firſt 
and next election of burgeſſes of the ſaid borough to ſerve as 
burgeſſes of the ſaid borough in the parliament of this kingdom 
after the committing of the ſ-veral offences hereafter men- 
tioned ; and the ſaid James Rigg further ſays, that at the time of 
committing the ſeveral offences hereafter mentioned and before, 


and from thenceforth until, and at the ſaid election, James 


Scawen and Fohn Stephenſon were candidates, that they might be 
elected and choſen to ſerve as burgeſſes for the ſaid borough at 
the aforeſaid then next parliament, that is to ſay, at the borough 
of Mitchell aforeſaid ; and the ſaid James Rigg further ſays, that 
the ſaid William Curgenven, not regarding the ſtatute in this caſe 
lately made and provided, nor fearing the penalty contained 
therein, after the 24th day of June 1729, and before the ſaid 
election of burgeſſes in and for the ſaid borough, and whillt the 
ſaid Famer Scatuen and John Stephenſon ſo were and continued 
candidates as aforeſaid, and before the ſuing out 'the original 
writ of the ſaid James Rigg, to wit, on the igt day of March in 
the eighth.year of the reign of his preſent majeſty, at the borough 
of Mitchell aforeſaid in the ſaid county, did corrupt one Peter 
Buddle, the ſaid Peter being then and there and from thenceforth 
until and at the time of the election aforeſaid Having a right to 
vote in the ſaid election, to give his vote in the ſaid election for the 


ſaid James Scatuen and John Stephenſon, that they might be choſen 


burgeſſcs-to ſerve as burgeſſes for the ſame borough in the ſaid 
then next parliament of this kingdom, by then and there giving 
to the ſaid Peter Buddle 2 large ſum of money, to wit, the ſum 
of five pounds and five ſhillings of lawful money of Great Byi- 
zain, as a giſt or reward for his the faid Peter Buddle's giving his 
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vote as aforeſaid for the ſaid James Scawen and Fohn Stephenſon 


at and in the ſaid election, contrary to the form of the ſtatute in 
fuch caſe lately made and provided; whereby, and by force of 
the ſaid ſtatute, an action hath accrued to the ſaid James Rigg to 
demand and have of the ſaid William Curgenven Fool., patt of 
the ſaid 29,00 J. And the ſaid James Rigg further ſays, that 
the ſaid William Curgenven, not regarding the ſtatute in this caſe 
lately made and provided, nor fearing the penalty contained 


therein, after the 24th of June 1729 and before the ſaid elec- 


tion of burgeſſes in and for the ſaid borough, and whilſt the 


Second 


ſaid James Scatben and John Stephenſen ſo were and continued 


candidates as aforeſaid, and before the ſuing out the ſaid ori- 


ginal writ of the ſaid Fames Rigg, that is to ſay, on the ſaid firſt 


day of March in the ſaid cighth year of his ſaid majeſty's reign, at 


the borough of Mitchell aforeſaid in the ſaid county, did corrupt 


one Peter Buddle, he the ſaid Peter Buddle then and there, and 
from thenceforth until and at the time of the election aforeſaid, 


having a right to vote at the ſaid election, to give his vote for the 


ſame James Scaxven and Jahn Stephenſon in the ſaid election, that 


they 
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they might be choſen burgeſſes to ſerve as burgeſſes for the faid 

borough in the ſaid then next parliament of this kingdom, by 

* Varies then and there agreeing to give the ſaid Peter Buddle a large 
from the ſum of money, to wit, the ſum of 5/. and 55. of like lawfal 
— money, as a gift or reward for his the ſaid Peter Buddle's giving 
his vote as aforeſaid: for the ſaid Fames Scawen and John Stephen- 

ſon at and in the ſaid election, contrary to the form of the ſtatute 

in ſuch caſe lately made and provided ; whereby, and by force 

of the ſaid ſtatute, an action hath accrued to the ſaid Famer 

Rigg to demand and have of the ſaid William Curgenven other 

50o/. other part of the ſaid 27,0007. (there are 52 other counts 

in the declaration exactly the ſame as the two counts above 
mentioned reſpecting Peter Buddle, differing only in the names 

of 26 other perſons corrupted by the defendant, among whom 

is one William Heckin in the 11th count, for which the plaintiff 

Breach, had a verdict): Nevertheleſs the ſaid William Curgenven, al- 
though often requeſted, hath not rendered to the ſaid Fames 

Rigg the ſaid 27,000 J. or any part thereof, but hath hitherto 
altogether denied and ſtill doth deny to render him the ſame, 
whereupon the ſaid James Rigg faith that he is K and hath 

damage to the value of 100 J.; and therefore he brings ſuit, Qc. 

The defendant pleads nil debet, whereupon iſſue is joined. | 


This cauſe came on to be tried before Mr. Juſtice Villet at the 
laſt ſummer aſſizes for Cornwall, when a verdict was given for 
the plaintiff on the firſt and eleventh counts, ſubject to the opi- 
nion of this court on the following caſe, viz. 


That the plaintiff on the trial of this cauſe proved the writ 
| and precept as mentioned in the declaration, and that James. 
1 | Scawen and John Stephenſon, eſquires, were candidates, as 
1 therein mentioned, and that the right of voting for repreſenta- 
1 tives for the ſaid borough was in the inhabitants paying /cot and 
bs , lat, and that before the ſaid return of burgeſſes, and whilſt the 
5 n ſaid James Scawwen and John Stephenſon ſo were and continued 
candidates, and before the ſuing out the original writ of the 


plaintiff, to wit, the fir? day of March in the eighth year of his 
preſent majeſty, the defendant did corrupt the ſaid Peter Buddle 
and William Heckin to give their votes in the ſaid election for 
the ſaid Scaten and Stephenſon that they might be choſen to ſerve 
| as burgeſſes for the ſaid borough, by then and there giving to 
the ſaid Peter Buddle and William Hoctin the ſum of 5 J. 55. as a gift 
or reward for the ſaid Peter Buddle and William Hockin my fre 
votes as aforeſaid ;z that the ſaid Peter Buddle and William Hockin 
afterwards voted at the ſaid election for the ſaid James Scauen 
and John Stephenſon ; but the defendant's counſel having objected | 
SC to the aforeſaid evidence, as not ſufficient evidence of the ſaid 
1 two perſons” right to vote, a verdict was given for the plaintiff 


upon the two counts wherein the defendant is charged for 
55 | having 
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having corrupted the ſaid Peter Buddle and William Hockin, ſub- 
ject to the opinion of this court, whether the evidence of the 
defendant's having bribed the ſaid two perſons to vote as afore- 
ſaid, and their having actually voted accordingly without pro- 
ducing the poor rates, be evidence of their right to vote, as 
againſt the defendant, 


This caſe was argued the 27th of January in this term, by 
— Davy for the plaintiff, and Serjeant Glynn for the de- 
endant. Wu? 8 


For the plaintiff it was inſiſted, that it was not neceſſary to 


alledge in the d&claration that Buddle and Hockin had a right to 
vote, for the words of the ſtatute are, “ Any perſon who hath 
c or claimeth to have, or hereaſter ſhall have or claim any right 
« to vote, Cc. So that if A. applies to B., who has no right 


to vote, and bribes him to vote for C. and D., and B. actually 


gives his vote for them, A. is equally guilty under this ſtatute as 
f B. had had a right to vote. The caſe of Comb v. Pitt, B. R. 
tried at Wells in 1763 before Mr. Juſtice Viimot, was cited, 
which was a motion for a new trial, and was ſaid to be exactly 
like this caſe ; that the declaration in Fa? caſe was verbatim (ex- 
cept in dates and names) the ſame as this; it charged that A. B. 
had a right to vote, and did vote, but it was not proved at the 
trial that he had a right to vote; it was proved that A. B. voted 


and was received upon the poll, and that the defendant Pitt 


gave him money to give his vote. The court of B. R. held 
clearly it was concluſive evidence againſt the defendant Pitt, 
and gave judgment for the plaintiff. Lord Mangfeld ſaid, Shall 
the defendant be allowed to defend himſelf by ſaying that A. B. 
had no right to vote, when it is clearly proved that the defendant 
gave him money for his vote? Certainly he ſhall not. Wilmot J. 
ſaid there could be no ſtronger evidence than A. B.'s being ad- 
mitted to vote. This caſe in B. R. was relied upon, as directly 
in point for the now plaintiff, 


For the defendant it was inſiſted, that the averment or allega- 
tion in the declaration * hat the perſons corrupted had a right to 
« te,” is material, and ſubſiantive, and mult be proved; that 
an intention to commit an offence cannot be puniſhed ; but if 
theſe perſons had no right to vote, the offence is not committed, 
therefore it was neceſſary to prove they had a right, by proving 


they were inhabitants of Mitchell, and paid ſcot and lat there. 


That ſuppoſe an action of ſcandalum magnatum was brought for 


ſpeaking flander of a peer or a judge, & c. it muſt be proved that 


the plaintiff was that great perſon which the declaration alledges 
him to be, or he will fail in his action. That ſuppoſe it had 
appeared that Buddle and Hockin had no right to vote, the decla- 
ration would fail, becauſe the averment therein would not be 
ſupported. That the poll-book is not evidence of a perſon's 

Vor. II. D d right 
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Hritary Trax, 9 Geo. III. 1769. 


right to vote, for although he voted, it does not follow that he 
had a right to vote. Suppoſe in an action for eriminal conver- 
ſation it be proved that the defendant had faid that he had laid 
with the plaintiff's wiſe, Lat would not be evidence to be left to 
a jury, without proving the marriage of the plaintiff and his 
wife; and ſo it was ſaid to be determined in a cafe of Dr. Smith 
v. Miller, which was an action for criminal converſation with 
the plaintiff's wiſe. The proof at the trial was, that when the 
deſendant was caught in bed with her, he begged the Doctor 
might not know it, and ſaid, „ For God's ſake let it not be 
« known.” The plaintiff could not prove his marriage, and it 
was held that the defendant's apprchenſions that the 22 
with whom he was caught in bed, was the plaintiff's wile, was 
not ſuſſicient to convict him, as there was no proof that he knew 
her to be ſuch, of his own knowledge. From this caſe it was 
ſaid, it follows.that no belicf or report that a perſon has a right 


* 


to vote is evidence. 


Curia We are of opinion that it is not neceſſary in this cafe 
to alledge in the declaration, or to prove that and Heckis 
had a right to vote; that the giving money to a man for his vote, 
and he ſtanding by the preſidiug officer at the eleQtion, and giving 
his vote, which is received, and not objected to, or coutro- 
verted, is concluſive evidence againſt the defendant, and that, as 
agaiaſt him it is the molt deciſive and beſt evidence that can be; 
and the caſe cited of Comb v. Pitt governs this caſe, and is ex- 
actly ke it. As to the caſe mentioned of criminal converſa- 
tion, to be ſure a defendant's ſaying in jeſt, or in looſe rambling 
talk, that he had laid with the plaintiff's wife, would not be 
ſuſkcient along to convict him in but action; but if it were 
proved that the defendant had ſeriouſly or ſolemnly recognized 
that he knew the woman he had laid. with was plaintiff's 
wife, we think it would be evidence proper to be left to a jury, 
without proving the marriage. We think that the proof that 
theſe two perſons voted at the election, and their votes not then 
diſputed or controverted, is evidence of their having a right to, 
vote, proper to be left to a jury; although it be not conchyſrve 
evidence of ſuch their right. Judgment for the plaintiff per 


totam curiam. 
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Holder, on the Demiſe of Sulyard, Eſq. Lord of 
the Manor of Haughley in Suffolk, ver/us Preſton; 
C. B. | F | 


| Ry: hte gpl of copyhold lands held of the manor of 
Haughley, tried at the laſt aſſizes held for the county of 
Suffolk, when a verdict was given ſor the plaintiff, ſubject ta the 
opinion of this court upon the following caſe; which ſtates, 


That James Andrews clerk, being ſeiſed in fee of certain A copy- 
capyhold lands held of the manor of Haughley with its members bolder ſur- 
in the county of Sit, on the 1ſt of September 1752 duly ſur- —_— 
rendered the ſame in open court to the uſe of his will; and after- his will, and 
wards by his will duly executed did order and direct, that John Þy bis will 

. Canham eſq. and Edward Coldham, or the ſurvivor of them, or {ca two 
the executor or adminiſtrators of ſuch ſurvivor, ſhould (among perſons to 
other things) make ſale of the ſaid copyhold premiſes, and apply #1, and to. 
and diſpoſe of the monies ariſing thereby for the intents and Mondes ie 
purpoſes in the ſaid will mentioned. That the ſaid Fohn Canbam ing thereby, 
and Edward Coldham, by virtue of the ſaid will and ſurrender to fr the pur- 
the uſe thereof, did by deed indented bargain and ſell the ſaid will; they 
copyhold premiſes to Richard Ray eſq. and his heirs, to hold to may ſell 
him the ſaid Richard Ray, his heirs and aſſigns, of the lord of — 
the ſaid manor, according to the cuſtom thereof, by the — ted, and the 
and fervices due and accuſtomed for the ſame ; that at a general lord ſhall ad- 
court-baron holden for the ſaid manor, the death of the ſaid M — — 
James Andrews was preſented, and at that and two ſubſequent have but one 
courts proclamations were duly made for his heirs to come in fue. 
and be admitted to the ſaid premiſes; that at the laſt of the ſaid 
three courts the ſaid Richard Ray perſonally attended with the 
ſaid deed of bargain and ſale, and craved admittance thereon, 
which the lord of the ſaid manor refuſed to grant, infiſting that 
the ſaid truſtees ſhould have come into court and been admitted 
to the ſaid premiſes previous to their making ſale thereof, and 
paid a fine for ſuch their admiſſion; that a fourth proclamation 
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Eas TER TERM, 9 Geo. III. 1769. 
was made at a ſubſequent court, and a warrant of ſeizure 
awarded, and duly executed. 


That the firſt perſon admitted under ſuch bargain and ſale 
was in the year 1703, and that between hat time and the year 
1760 ſeveral perſons have been admitted under ſuch bargains and 
ſales, without the truſtees of ſuch. wills having been previouſly 
admitted ; and that during that period no perſon claiming under 
ſuch bargain and ſale appears to have been refuſed, . 


This caſe was argued laſt term by Serjeant Leigh for the plain- 


tiff, and Serjeant Chun for the defendant; and in this term 


Serjeant Whitaker argued for the plaintiff, and Serjeant Forſter 
was prepared for the defendant ; but the court — hearing 
him gave judgment for the defendant, 


Curia The queſtions for the conſideration of the court are, 
Whether Mr. Ray, the purchaſer of theſe copyhold lands, was 


entitled (under the ſurrender, will, bargain, and ſale) to be ad- 


"mitted to the ſame on payment of one fine? or, Whether the 


truſtees under the will muſt firſt be admitted, and then ſurrender 


to Mr. Ray? | 


We are all of opinion that the lord of the manor ought to have 
admitted Mr, Ray to the copyhold lands in queſtion ; we had very 
little doubt of this upon the firſt argument ; but as counſel were 
retained 'on both ſides to take notes, and the parties deſired a 
ſecond argument, we permitted an u/terius concilium ; and having 


no heard brother Whitaker, who has ſaid all that can be ſaid 


for the plaintiff, we are all very clear (without hearing brother 
Forſter) that judgment mult be for the defendant, and that the 
lord in this caſe is only entitled to one fine. | 


Copyholders, antiently, were little better than ſlaves, or the 
cattle upon the land; their tenure originally (molt probably) was 
in villenage ; by the help of reaſon, true religion, and ſcience, we 
by degrees emerged from that ſtate of barbarity; villenage be- 
came copy bol, but ſtill the tenure was at the mere arbitrary will 
of the lord ; at length copyholders got more permanent eſtates, 


like freeholds: antiently their lord might ouſt and turn them out 


when he pleaſed : his fines were arbitrary; but ſince we are be- 
come more civilized and free, the lord cannot at this day ſet a 
fine at more than two years value upon an admittance on an 
alienation 3 admittance Chats was of grace and favour, now 
it is of right: the lord took his fine for the admittance in nature 
of a relief; it was a boon for having admitted the tenant, and the 
admittance is the true parent of the, ine, for he could have no 


Fe without admittance, 4 Rep. 28. 4. 


If 
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If a copyholder ſurrenders to the uſe of his will, and deviſes 
to A. B. and his heirs, the will only doth not paſs the eſtate, but 
the ſutrender and will together transfer the eſtate. The legal 
eſtate in this caſe was in Mr. Andrews the deviſor until his death, 
when it deſcended to his heir, in whom it now continues until 
the admittance of Mr. Ray the vendee under the order and direc 
tion of the will. So in the caſe of. an alienation the copyhold 
eſtate always reſts in the ſurrenderor until the ſurrenderee be ad- 
mitted tenant. 4 Rep. 23. a. Hitche's caſs. 


It is objected for the plaintiff, that the truſtees (who have no 
eſtate or intereſt given them by the will, but are' only ordered 
and directed to ſell) ought firſt to have been admitted, before 
they could have power to ſell to Mr. Ray. In anſwer to this we 
are of opinion, that when the deviſor died the power to ſell was 
inſtantly in the truſtees, and that where a man by his will gives 
power to ſell, the lands deſcend to his heir until that power be 
executed, There is a great difference between a naked power and 
a veſted intere/t ; upon a naked power given to a wife, ſhe may 
{ell to her hy/dand : in the preſent caſe, a mere naked power is 
given by the will to the truſtees to ſell, and when the vendee 
comes in, he is in under the ſurrender and the will, as much as 
if he had been expreſsly named in the will. 


But it is objected, How can a man ſell when he has nothing in 
the lands? In anſwer to this, ſee Co. Lit. 271. . The commiſ- 


ſioners (in the caſe of a bankrupt ſeiſed of copyhold lands) by 95 


their bargain and ſale. put an eſtate therein in the aſſignees, 
although the commiſſioners were never admitted, and the aſ- 
ſignees who are bargainees or vendees take from the original 
owner of the eſtate. | | | 


We think theſe truſtees have no right to be admitted tenants 
either in law or equity, becauſe they have no intereſt, but only a 
mere naked power or authority, We ſhall not take notice of the 
caſe in Cro. Jac. 199. becauſe we think our determination wants 
no caſe to ſupport it; as Mr. Ray the vendee came in upon the 
third proclamation and deſired to be admitted, he ought to have 
been admitted upon 'paying a reaſonable fine to the lord, who 
has no hardſhip in this caſe, Judgment for the defendant per 
lotam curiam. : | 
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Villers verſus Monſley, - C. ' 


_ _ ACT ION upon the caſe againſt the defendant for maliciouſſy 
wtf £3. writing and publiſhing a libel upon the plaintiff in the words 
letter that followingp viz, » ' | 

plainti \£ A 4i>e ney 


ſunkof 4 Old Fillers, ſo ſtrong of brimſtone you ſmell, - 


, brimſtone, 


and had he © As if not long ſince you had got out of hell; 
itch, + + © But this damnable ſmell I no longer can bear, | 
Therefore l deſire you would come no more here; 
. You old ſtinking, old naſty, old itchy eld toad; 
« Tf you come any more, you ſhall pay for your board, 
% Youw'l therefore take this as a warning from me, 
And never more enter the doors, while they belong to J. P. 
| 90 Wih , December 4, 1767.” ] 


' [R$ 380-4570. 

The defendant pleaded Not guilty : a verdi& was found for 
the plaintiff and fixpence damages, at the laſt afſizes for the 
county of Warwick. - And now it was moved by Serjeavt Buy- 
land, in arreſt of judgment, that this was not ſuch a libel for which 
an action would ſie ;; that the itch is a diſtemper to which every 
family is liable; to have it is no crime, nor does it bring any 
- diſgrace upon a man, for it may be innocently caught or taken 
by infection ; the e pox, or a putrid fever, are much worſe 
 chſtempers;. the tc is not ſo deteſtable or ſo contagious as either 
of them, for it is not communicated by the air, but by contact 
or putting on a glove, or the clothes of one who has the iich, 
and although it be an infectious diſtemper, yet it implies no 
See 2 Burto. offence in the perſon having it, and therefore no action will lie 
Lies en for ſaying or writing that a man has got the ich. It is not like 
neo. ſaying or writing that a man has got the /epro/y, or is a leper, for 
which an action upon the caſe will lie, becauſe -a /eper ſhall be 
removed from the fociety of men by the writ de lere amovende, 
1 Roll. Abr. 44. Cro. Fac. 1144. Heb, 219. although it be a na- 

tural infirmity. x. por n, 2 fie 


Witmot Lord C. J. —I think this is ſuch a libel for which an 
action well lies ; we muſt take it to have been proved at the trial 
that it was publiſhed by the defendant maliciouſly; and if any man 

deliberately or maliciouſly publiſhes any thing in writing concernin 

another which renders him ridiculous, or tends to hinder mankin 
from aſſociating or having intercourſe with him, an action well 
lies againſt ſuch publiſher, I ſee no difference between this and 
the caſes of the lep) and plague; and it is admitted that an ac- 
tion lies in thoſe caſes. The writ de /eproſo amovends is not taken 
away, although the diſtemper is almoſt driven away by cleanlineſs, 
h 8 4 0 7: 4 of © 
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or new. invented remedies ; the party muſt have the diſtemper 
to ſuch a degree before the writ ſhall be granted, which com- 


494 


mands the ſheriff to remove him without delay ad locum folitarium Regiſtrum 


ad habitandum ibidem prout moris gi, ne per communem converſa- 
tioem ſuam hominibus dampmum vel periculum eveniat quoviſmods. 
The degree of /eproſy is not material; if you ſay he has the le- 
proſy it is ſufficient, and the action lies: the reaſon of that caſe 
applies to this. I do not know whether the itch may not be com- 
municated by the air without contact; it is ſaid to be oceaſioned 
by animalcula in the ſkin, and muſt be cured by outward appli- 
cation. Nobody will eat, drink, or have any intercourſe with a 
perſon who has the itch and ſtinks of brimſtone ; therefore I think. 
this libel actionable, and that judgment muſt be for the plaintiff, 


 Clive—I am of the ſame opinion, that this is a very malicious 
and ſcandalaus libel. mo_ 3 +3-06 


Bathurft J. —I wiſh this matter was thoroughly gone into, and 
more folemnly determined ; however, I have no doubt-at preſent 
but that the writing and publiſhing any thing which renders a 
man ridiculous is actionable z and whether the #4 be occaſioned 
by a man's fault or misfortune, it is a cruel charge, and renders 
him both ridiculous and miſerable, by being kept out of all come 
pany: I repeat it, that I wiſh there were ſome more ſolemn de- 
termination, that the writing, and publiſhing any thing which 
tends to make a man ridiculous or infamous ought to be puniſhed; 
for ſaying a may has the itch, without more, perhaps an action 
would not lie without other malevolent circumſtances. I am of 

the ſame opinion, that judgment muſt be-for the plaintiff. - - 


Gould J. What my brother Bathur/i has ſaid is material ; 
there is a diſtinction between'libels and words; a is puniſh- 
able both — and by action, when ſpeaking the words 
would not be puniſhable in either way; for ſpeaking the words 
rogue and raſcal of any one, an action will not lie; but if thoſe 
words were written and publiſhed of any one, I doubt not an 
action would lie, If one man ſhould ſay of another that he has 
the itch, without more, an action would not lie; but if he ſhould 
write thoſe worils of another, and publiſh them malicioufy, as in 
the preſent cafe, I have no doubt at all but the action well lies. 


What is the reaſon why ſaying a man has the leproſy or plague is 


ery r = is becauſe the having of cither cuts en off — 
ociety; ſo the writing and publiſhi N that a man 

the 105 and ſtinks 1 — him o 

think the publiſhing any thing of a man that renders him ridica- 

lous is a libel and actionable, and in the preſent 'caſe am of 

opinion for the plaintiff. Judgment for the plaintiff per tot. cur. 
without, granting any rule to ſhew cauſe. 


Dd 


B-evium 
267. b. 


from ſociety. 1 5 Rep. 125. 
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FTreſpaſs 


againſt cuſ- 
tom-houſe 
officers for 
entering 
plaintiff 's 
houſe and 
ſearching 
for prohi- 
bited goods 
where they 
found none; 
the jury ſind 
20051. da- 


though they 
did very 
little or no 
damage. 
A new trial 
refuled, 


EAST ER TERM, 9 Ceo. III. 1769. 


Redſhaw ver/us Brook and others. C. B. 


T RESPASS againſt the deſendants (who are cuſtom-houſe 
officers) for breaking and entering the plaintiff's houſe, and 
ſearching every place therein for prohibited and uncuſtomed 
goods, but they found none, Upon Not guilty pleaded, this cauſe 
was tried before Lord Chief Juſtice Vilmot, when the jury gave 
a verdict for the plaintiff and 200 J. damages. | 


Serjeant Davy now moved for a new trial, alledging that the 
damages were exceſſive, for that it appeared upon the trial that 
the defendants had not done damage to the plaintiff to the value 


of 105., whereupon the Lord Chief Juſtice reported as follows, 
VIZ. 8 | 


11 was proved for the plaintiff, that on the 24 of May the de. 


fendants came to the plaintiff's houſe, and deſired to ſee every 
place therein, and to ſearch for prohibited goods, which they did, 
and opened many bundles of goods, but found none ſuch ; then 
they deſired to go into the cellar, but the door thereof being 
locked, and the plaintiff himſelf being from hame, and having the 


key of the cellar door with him, his ſon ſent for a blackſmith, 
and had the door opened, whereupon the defendants entered the 


cellar to ſearch for cambrics and prohibited goods, but found 
none : plaintiff's ſons then told the defendants they had done 


the plaintiff great wrong, and would be brought to juſtice : the 


defendants continued the ſearch about twenty minutes, and then 
departed. It appeared they did very little damage, and behaved 
well enough. They did not pretend to have been informed by 
any body that the plaintiff had any prohibited goods in his houfe, 
nor was there any proof of any ſuch information at the trial. This 
is the ſubſtance of the evidence given at the trial. And 


Although I myſelf may think 200 J. too large damages, * 
how can we draw the line to fix the meaſure of damages in thi 
caſc? I cannot ſay the jury have done wrong; and perhaps if I 
had been one of the jury, ſome of them might have convinced 
me that-220 J. damages are little enough. 1 am nat difſatisficd 
with the verdict, : | 


Clive J. —As my Lord Chief Juſtice is not diſſatisfied, how can 
we ſay that theſe damages are too large? A rule to ſhew cauſe 
why there ſhould not be a new trial was refuſed per totam curiam, 


and Serjeant Davy took nothing by his motion. 


[ 406 J] 
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Leafingby verſus Smith, Savilian Profeſſor of Geo- | 


metry in the Univerſity of Oxford and Doctor in 
Phyſic. C. B. | 


HIS was a rule to ſhew cauſe why claim of conuſance of this 

cauſe, prayed by the Earl of Litchfield, Chancellor of the 
univerſity of Oxfard, ſhould not be allowed, which was made 
upon the motion of Serjeant hn the 14th of April, the 3d 
day in the laſt term, Upon proof by affidavits that the defend- 
ant was a matriculated member of the univerſity, Savilian pro- 
feſſor in geometry, and reſident there, and upon producing to the 
court a letter or warrant of attorney, under the hand and ſeal of 
the Earl of Litchfield, appointing A. B. his attorney to claim 
conuſance in this caſe for the univerſity; alſo the letters patent 
under the great ſeal of 5 Hen. 8. bearing date the 1ſt day of 
April in the 14th year of his reign, whereby (amongſt other 
things) he granted to the then chancellor, maſters and ſcholars 
of the univerſity of Oxford and their ſucceſſors, that the ſaid 
chancellor and his ſucceſſors, or his deputy or' commiſſary for the 
time being, ſhould have the full conuſance and examination, hear- 


ing and determination of all pleas, as well of debt, treſpaſs contra 


pacem, and other miſdemeanors, as of miſpriſions, extortions, con- 
ſpiracies, confederacies, maintenances, falſe allegiances, accounts, 
contracts and injuries whatſoever, and of all other articles which 
may fall into fine or redemption, or into other pecuniary puniſh- 


Conuſance 
of pleas re- 
fuled to the. 
univerſity of 
Oxford, be · 
cauſe it was 
neither 
claimed in 
due form, 
nor in due 

t me. 


ment, and of all other perſonal contracts, pleas, and plaints, and 


other cauſes and matters whatſoever, by whatſoever name they 
are called or may be called, although they might concern the 
ſaid late lord the king, his heirs or ſucceſſors, (aſſizes and pleas 
of freehold only excepted,) within the vill of Oxford, &c. or 
elſewhere within the kingdom of England, after what manner 
ſoever ariſing, done or committed, as well at the ſuit of the ſaid 
late king, his heirs and ſucceſſors, as at the ſuit of the party, or 
in any other manner whatſoever whete the ſcholars, or their 
ſervants or miniſters, or any other perſons who ought to enjoy 

| any 


— 
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any privilege of the ſaid univerſity of Oxford; which, for the pri. 
vileged perſon the ſaid chancellor, commiſſary, or his /ocum tenens, 
or their ſucceſſors for the time being, ſhall or will claim, Oc. &c. 
Sc. And alſo upon producing to the court an exemplification of 
an act of parliament made in the 13th year of Queen Elizabeth, 
confirming the ſaid letters patent; and alſo an entry of the claim 
of conuſance in this cauſe upon a roll of laſt Zafter term, wherein 
the charter and the act of parliament are ſhortly not fully ſtated, 
and it is ſet forth, that no ſcholar ſhall be ſued, arreſted, or im- 
pleaded any where out of the univerſity, for whom the chancellor 
ſhall claim this privilege ; then recites that this action was com- 
menced, and the defendant ſerved with a capias (as hereafter is 
mentioned, the copy of which writ is annexed to the faid roll); 
then ſets forth, that the defendant is a matriculated perſon, Sa- 


. vilian profeffor, and reſident in the univerſity, and concludes with 


praying that this court will remit the conufance of this caufe to 
the chancellor of the univerſity, without ſetting forth the decla- 
ration which had been before delivered in the cauſe. 5204 


June the 34 in this term, the plaintiff, on ſhewing cauſe, pro- 
duced affidavits that he is a builder, and that the defendant was 
indebted to him in the ſum of 2291. 11 s. 64d, for work and 
labour, and materials found; in building and repairing the houſe 
of the defendant in Oxford, who has paid the plaintiff 91 J. in 


part thereof, but has refuſed to pay the remainder z that the 


work has been fairly meaſured and valued, and there reſts due 
to the en * {. and upwards; that in order to recover tliis 
debt, the plaintiff, 


On the 21ſt of January 176g, ſued out a common capiar ad 
reſpondendum againſt the defendant, to anſwer the plaimiff de 


placito quare clauſum fregit at Oxford, teſted the 23th of November 


1768, the laſt day of laſt Michaelmas term, and returnable on 
the morrow of tht Purification of the Bleſſed Mary, the 3d of Febru 
ary 1769. | - ; 


That on the 24th of January 1769, a copy of the capias was 
ſerved upon the defendant, who entered his appearance with the 
filazer of Oxford on the 6th of February 1769 . 


That on the 3d of April, in the vacation after Hilary term laſt, 
the plaintiff's attorney delivered to the defendant's attorney a 
declaration intitled of that term, in an action upon the caſe upon 
a/ſumpfit, for work done and materials found as above. 


On the 12th of April 1769, the firſt day of Zofler term, a rule 
to picad was given, and that : 


n On 
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On the 14th of April, the third day of the ſame term, and not 
More, application was made to this court by the attorney of the 

ancellor of the univerſity, claiming this conuſance, and praying 
the fame might be allowed, when 2 rule to ſhew cauſe before · 
mentioned was made on the motion of Serjeant Feph/on as above, 
and on the 3d of June in the preſent term this matter was debated 
by Glynn and Je Serjeants, on behalf of the univerſity, and 
by Nores Serjeant for the plaintiff; and after time taken to con- 
fider whether the claim of conuſance ſhould be allowed, the 
court on the 14th of Fune, the laſt day of this term, gave judg- 
ment againſt allowing thereof to the effect following: 


Wilmot Lord C. J. (after ſtating all the facts exactly as above) Judgmentef 
1 the court. 


faid to this effect: 


The queſtion is, Whether this claim has been made in due 
form, and in due time? and we are all of opinion that it is defec- 
tive in both, ; WY : 


The courts of We/min/tzy-hall haye in all times been anxious 
to reſtrain anck curb inferior juriſdictions, and to bring the ſub- 
| 2 to the common law courts here, for the obtaining of juſtice. 

can eaſily diſcern very proper motives in the courts for ſuch 
their conduct: there had been great power given from the crown 
to great men, which occafioned much oppreſhon, and made 
people look up to the king, and deſirous to have juſtice in his 
Courts, which is more impartially adminiſtered there than in in- 
ferior juriſdictions; this is the reaſon that induced the ſuperior 
courts to take defendants out of inferior courts, and to lay down 
very ſtrict and ſevere rules to keep the plaintiff to the ſuperior 
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juriſdiction, which he had elected and choſen, although the in- 


erior juriſdiction proceeded in the ſame manner according to 
the rules and maxims of the common law; 2 forttori to be more 
ſtrict to ſee that the claim be made in due and time, when it 
is to fetch the party, and conuſance of the cauſe to an inferior 
| juriſdiction that proceeds by a different law and mode of trial. 


This grant of conuſance of pleas to the univerſity would have 
been void without an act of parliament, for the crown cannot 
rant conuſance of pleas to proceed by any other manner than 
by the rules of the common law, and therefore the ſtatute of 
13 Zia was made to confirm this chatter to the univerſity. 
Although I regard the civ/ law, yet I hold it as nothing in 
compariſon to the law of the land and a trial by a jury, therefore 
am inclined to keep a tight hand upon this claim, according ta 


the rules laid down by our predeceſſors, 


Hard 55g. 


None 
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None whoſoever have greater regard for the univerſities than 
we all have; I may ſay, we have filial piety towards them; they 
excel in all ſcience whatever, and ſhine with brighter luſtre than 
either the Roman, Grecian, Egyptian, or Alexandriart (ſchools; they 
are ſtars of the firſt magnitude, and although I ſee ſome ſpecks 
in them, yet I ſee more in others; and if there could be any 
partiality in this matter we ſhould a have been with them, but 
we are bound to determine by the ſtrict rules laid down by our 
predeceſſors. IT | 12 | | 


As to this claim, at firſt reading thereof it ſeemed to me to be 


imperfect, and not entered in due manner and form; it is drawn 
after the entry of the claim in the caſe of Hayes v. Long, C. B, 
Ante, 310» Trin. 6 Ges. 3; and if the claim in that caſe had been allowed 


upon debate, I ſhould have been weighed down with the autho- 
Tity 3 but the only point in queſtion there was, Whether the de- 
fendant Long was reſident in the univerſity ? and whether the 
claim was made in due manner and form, or in due time? was not 
at all debated by the counſel or the court. Long was not reſi- 
dent, and that claim was diſallowed, : 


The entry of the claim on the roll in the caſe of Kendrick v. 
Xynaſton, in Hilary 4 Geo. 3. B. R., was exactly like that in Hayes 
v. Lang (which ſeems to be drawn from it). I was in that court 
when a rule to ſhew cauſe was made why the claim of conuſance 
ſhould not be allowed; but nothing further was done, nor was 
the rule ever made abſolute; ſo that whether the claim in the 
caſe of Kendrick v. Mynaſton was duly made and entered or not, 
was never determined, 15 


I ſhall now conſider this claim, how it ſtands, and how and 
when it ought to have been made. 3 


The claim of conuſance in this caſe, is ad intervention of a 


third perſon demanding judicature in the cauſe, againſt the plain- 


tiff who has choſen to commence his aCtion here, and it is telling 
this court they have no right to try the cauſe; and if the uni- 
verſity have a right to ſuch judicature and conuſance, they have 
a right to tell this court ſo; but yet the court and the crown are 
intereſted, becauſe the claim is made againſt the general juriſdic- 
tion of the king's ſuperior court, and againſt the adminiſtration 
of juſtice therein, the fineſt garland in the crown; therefore the 
court, as judges between the crown and the univerſity, muſt look 
into the claim nicely, and fee whether it be made in due form 
and time according to the ſtrict rules laid down by our prede- 
ceſſors. s 


This claim is a demand of ſomething quod jib; debetur, the con- 
fequence whereof is, that it muſt be perfectly entered upon = 
. cord, 
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eord, muſt ſtate every thing that is to take away the general ju- 
riſdiction of this court; it may be demurred to, or the facts 
therein alledged may be controverted by pleading ; the whole 
ought to be fet forth, with all the proceedings in the cauſe that 
have been here, with great preciſion. In this caſe the claim was 
made after the detlaration was delivered. 


The period and ſituation of the cauſe at the time when the 
claim was made, is very material. A declaration had been deli- 
yered on the 3d of April, a rule to plead given the 12th of April. 
and the claim was made the 14th of April, ſo that it was neceſ- 
lary to ſet forth the declaration in the entry of the record of the 
claim, which is not done; there ought to be no diminution of 
any part of the proceedings in the cauſe, but the whole progreſs 
thereof, till the inſtant of the making the claim, qught to have 
been entered on the roll, ſo that the proceedings and declaration 
in this cauſe ought to have been entered on Te roll; and then 
upon the ſame roll the entry goes on thus; viz. And the ſaid 
defendant by A. B. his attorney comes, (but the defendant ſays 
no more, nor makes any defence,) and hereupon comes George 
Henry Earl of Litchfield, chancellor of the fair . univerſity of 
Oxford by C. D. his attorney, to demand, claim, proſecute, and 
defend his liberties and privileges thereof; that is to ſay, to have 
the conuſance of the plea aforeſaid, (and ſo the whole claim is 
entered in due form to the end thereof, which concludes thus,) 
and the aforeſaid chancellor demands his liberties and privileges 
aforeſaid, according to the form and effect of the letters patent 
aforeſaid, and the confirmation aforeſaid, in this plea between 
the parties aforeſaid here in the court of the lord the king now 
depending to be allowed to him, * as heretofore hath been allowed. » Theſe 
: words ſeem 


In the caſe of Wells and Traberne, the claim was diſallowed, 2 
ſo that the roll wherein the entry was made was taken away and this caſe, 
never filed; but I have been favoured with a fight of a copy of becauſe this 
that entry by Mr. Wilmet, who was concerned in that cauſe, — 
wherein the proceedings in the cauſe are ſtated in the manner :& of pu- 
and form as I have ſaid; in Ryley and Appleby v. Storey, Eaſter lament. 

9 Ann, Roll 330. the proceedings are there ſtated as in Wells 
and Traherne. In Chapman and Wiſh, Trinity 3 & 4 Gee. 2. 


Roll 356. C. B. the entry is the like as in Wells and Traherne; 


— * 


ſo alſo in v. Fawcet, Mich. 1 Geo. 1. Roll 613. all theſe =_ 
caſes ſhew what is to be entered on the roll in making a claim f Wl | 
conuſance, . IMA 


The proceedings in the cauſe ſo far as they have gone ought 
to be ſtared in the ſame roll with the claim; becauſe the court, 
if the claim be allowed, does not ſo abſolutely diſmiſs the cauſe 
that it can never be brought back again; but it is plain-from 
many of the old entries that the parties have a day given them in 
| 9 the 
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the court of the party claiming conuſance; and if that inferior court 
ſhall not do them full and ſpeedy juſtice, they ſhall return again 
to the king's court for juſtice; after the entry of the allowance 
of the claim, the further entry upon the ſame roll runs thus, 
viz, © Et ſuper hoc idem attornatus eorundem abbatis & con- 
« yentus hic in curia præſixit diem partibus prædictis coram 
te ſeneſchallo ipſorum abbatis & conventus apud T. infra hun- 
« dredum prædictum die lunæ proximo poſt feſtum Pentecoſtes 
t proximum futurum: Et dictum eft eidem attornato pradictorum 
ce abbatis & conventus quod partibus pradictis plena & celeris juſli- 
& tia inde exhibeatur, alioquin redeant, &c. Paſcb. 17 Hen. 7. 
Rat. 33. Raft. Ent. 129. ſo it appears, that for good cauſe 
ſhewn to this court, the cauſe may be brought back again, and 
a re- ſummons may be awarded, and the parties may go on here 
again from the period or ſituation the cauſe was in at the time 


ot the allowance of the claim; but in ſuch caſe, if the ſtate of 


the proceedings at the time of the allowing the claim was not to 
be-entered upon record, the plaintiff would be obliged to com- 
mente another action, and to declare again for the ſame cauſe, 


which would occaſion great delay and expence; but in theſe 


in the vacation after Hilary term, is a mere fiction, and 


claims there muſt be no delay whatever; this ſhews the neceſſity 
of ſtating the deelaration in the entry on the roll, 


It was objected at the bar on behalf of the univerſity, that the 
declaration being of Hilary term, and delivered in the vacation a 
few days before m_ term, they could not take notice of the 
declaration, becauſe in that caſe the claim would have appeared 
to have been made after an imparlance, which was never allowed, 
for an imparlance annihilates a claim, and therefore they were 
obliged to grant the claim upon the writ of capias quare clauſum 
fregit, and that they came to the court to make it in due time 
before the rule for pleading was out, vis. on the 3d day in the 


terms 


But in anſwer to this, we think that under the preſent cir+ 
cumſtances of the cauſe, notwithſtanding this kind of imparlancey 
the claim might have been entered upon a roll of Hilary term, 
and an allowance thereof prayed upon the firſt day of Eafter 
term, for the delivery of a declaration, (intitled of Hilary term, ) 
e right - 
way would have been to have ſet one fie upon another, for 
the ſake of juſtice, and to have feigned that the chim was made 
in Hilary term, as the plaintiff had feigned that the declaration 
was delivered in Hilary term, when in truth it was delivered 
after that term in time of vacation. -Fi#ien in the law is a great 
magician, who never makes uſe of his magic but ſor the ſake of 
jultice, ſor in ſickione juris ſemper ęſt equitas; ſo that we think the 
declaration and claim might have been entered on a roll of Hilary 


Ier mw. * o A 
| But 
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But ſuppoſe the claim could not be entered as of Hilary termi, 
and that after a ſpecia/ imparlance it might be made and entered 
of Eafter term following; in that caſc, it is as clear as the ſun, 
that you muſt have come the very fir{ day of the term to make 
the claim; and there is good reaſon for this, becauſe you come 
to ſtop a plaintiff who is proceeding to obtain juſtice in a ſuperior 
court at great expence. 


It was ſaid for the univerſity, that as the firſt four days in the 


term by the rulcs of the court are allowed to the defendant for 
time to plead, that the claim being made an the hird day of the 
term, was in due time; in anſwer to this we ſay, the time to 
plead after an imparlance is ſtrictly on the rf day of the next 
term, being the dies datus, and that the four days allowed-in that 
caſe for pleading are ex grotia, and by the practice of the court 
as to time for pleading ; but this rule does not at all apply to the 
time for claiming conuſance. . 


In this entry of the claim it is difficult to lay one's finger on 


any part of it without pointing out ſome objection thereto; the 


charter and the ſtatute (being à private act of parliament) ought 
to have been fully ſet forth; the court is not bound to look into 
every private charter and act of parliament, and here they are 
neither of them fully ſet out upon this record. The caſe of Ca/le 
v. Litchfield, Hard. $05. ſeems to be almoſt the ſirſt claim of conu- 
ſance allowed to the univerſity of Oxford: diligent ſearch has 
been made for the record thereof, but we are informed it can- 


. not he found. 


The conuſance of pleas is granted by act of parliamem to the 
univerſity of Oxford, and therefore it does not ſeem to be neceſ- 
ſary to ſhew that this charter has ever, at any time before, been 
allowed by the king's writ, or by any of his ſuperior courts. 


The pexſon who drew this. entry of the claim has taken the 
cauſe up at the return of the writ, as if it had ſtood at that period 
at the time when the claim was made, and when the court was 
moved to allow it, viz. the 14th of April, a declaration as of 
Hilary term having been delivered before on the 3d of April: 

erhaps he ſaw. the objection upon the imparlance, and remem- 
— the caſe of Booth v. Graham, B. R. ———- 2 Ges. 2. 
Bernard. 65.. where Page J. obſerving that the claim was not 
entered an record, the counſel for the univerſity moved that it 


might be entered aunc pro tunc, which was refuſed by the court, 


and the claim was diſallowed becauſe of lachen. 


But in the preſent caſe it is ſaid there is no laches, for that the 


declaration was not delivered until aſter Lier term, and that 
the 
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the univerſity entered and made the claim in due time; but we 


are of opinion they might have entered the claim as of Hila 

term, and were obliged to come the very firſt day of Eafter term, 
and move the court to have it allowed; the 20 Hen. 4. 20. a. in 
a writ of maintenance returnable quinden. Martini, the mayor and 
burgeſſes of Briſtel claimed conuſance; and it was held by all the 


| Juſtices that they ought to have come upon the firff day, and that 
their claim ſhould then have been entered, and — 


e they had 
not ſo done the claim was not allowed. 11 H. 4. 41.6. S. P. 
6 H. 7.9. 5. 10. S. P. 9 H. 7. 10. b. 12. a. 8. P. 3 H. 6. 
o. 5. 8. P. Bro. Conuſance, pl. 19. Bro. Privilege, pl. 7. 
P. and many other caſes in the books ſhew that conuſance of 
pleas muſt be demanded the firft day the party hath in court, even 
upon the return-day of the writ, if the cauſe of action appears 
therein; if it doth not, then upon the firſt day given upon the 
declaration : in the preſent caſe it appears by affidavits that the 
defendant had notice of the cauſe of action before the return of 
the capias ad reſpondendum, ſo that the chancellor ought to have 
rome and made the claim upon the return of the writ. U 
the whole, we are all of opinion that here has been delay, and 


that the conuſance hath neither been claimed in due nor in 


due time ; and therefore the ſame mult be diſallowed. - 


Gerrard, Widow, Adminiſtratrix, &c. verſus Early. 


C. B. 


DEBT upon a bond: after the rule to plead was out, Serjeant 

Burland moved that the defendant might have leave to plead 
two pleas; ½, Performance of the condition of the bond 
2d/y, That no ſuch letters of adminiſtration as are ſet forth in 
the declaration were ever granted to the plaintiff, 


Upon ſhewing cauſe, it was objected by Serjeant Nares for 
the plaintiff, that the defendant cannot plead the ſecond plea 
without craving oper of the letters of adminiſtration, and ſetting 
the ſame out in that plea; and he not having craved oyer thereof 
in time, is now too late to demand it, becauſe the rule to plead 
is out, and of that opinion was the court; and ſaid, where there 


is any variance between the letters of adminiſtration ſet forth in 
the declaration, and the letters, c. actually granted under the 


ſeal of the ſpiritual court, if the defendant will take advantage 
thereof he muſt crave oyer thereof before the rule to plead is out, 
muſt ſet the ſame out on record and demur for the variance, but 
that now he was too late. The rule to ſhew cauſe was dil- 
charged per curiam, abſente Clive ]. 
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Between John Weller and Elizabeth his Wife, John 
Mercer and Suſannah his Wife, Thomas Fry and 
Elizabeth his Wife, Benjamin Fry and Sarah his 
Wife, Ann Cripps Widow, William Okill the 
younger and Ann his Wife, Plaintiffs; and Dor- 
cas Baker Spinſter, Defendant. C. B. | 


Kent, C. THIS is an action of treſpaſs upon the caſe, wherein Jolnder ia 
the plaintiffs declare, that whereas at the time of * 

the ſeveral grieyances hereinafter firſtly, ſecondly, and thirdly The dippere 

mentioned, and alſo at the time of the making of the agreement atTunbridge 

and the act of parliament hereinafter mentioned, and for a long mg _ 

time before, there were and ſtill are certain ſprings or wells of wick cheir 

medicinal water called Tunbridge Wells withia the manor of huſbands, in 

Rufthall in the ſaid my of Kent, to which ſaid ſprings or 25 — 

wells divers perſons have during all the time aforeſaid reſorted, 7 ng 

and ſtill do reſort, at proper ſeaſons of the year, to drink the for exerciſ- 

water thereof for the benefit of their health; and whereas before dro 

and at the time of the agreement hereinafter mentioned certain dipper, not 

perſons called dippers uſed to attend at the ſaid ſprings or wells, being duly 

and deliver the water thereof to ſuch perſons as reſorted thereto IS 

to drink the waters thereof, and had. and received from ſuch ed according 

perſons ſo reſorting divers ſums of money for ſuch their attend 0 private 

ance and employment as ſuch dippers ; and whereas before and _ 

until the time of making the agreement hereinafter mentioned 

there ſubſiſted between Maurice Conyers eſq. then lord of the 

' ſaid manor, and the ſeveral freehold tenants of the ſaid manor 

hereinafter mentioned, divers diſputes and controverſies touching 

and concerning the ſaid ſprings or wells; and whereas before 

the ſeveral grievances hereinafter firſtly, ſecondly, and thirdly men- 

tioned, and alſo before the making of the act of parliament here- 

inafter mentioned, (to wit) on the 21 day 25 November in the 

year of our Lord 1739, at Speldburſt in the ſaid county of Kent, 

the ſaid Maurice Conyers then being lord of the ſaid manor, and 

the right honourable - Villiam lord Abergavenny, Sydney Stafford 

Smythe eſq. &c. &c. &c. then being freehold tenants, who 

then held lands and tenements of the ſaid manor, by certain 

articles of agreement then and there made between the ſaid 

Maurice Conyers of the one part, and the ſaid frechold tenants 

of the other part, and ſealed with their reſpective ſeals, the ſaid 

Maurice Conyers and the ſaid freehold tenants did determine and 

finally adjuſt the ſaid diſputes and matters in difference between 

them, and amongſt other things in the ſaid articles contained, 

the ſaid Maurice Conyers and the ſaid freehold tenants did in 

and by the ſaid articles agree, That no perſon ſhould be permitted to 
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attend and follow the employment of a dipper of the ſaid medicinal 

waters, but ſuch as ſhould be choſen by the homage at the courts baron 

to be held for the ſhid manor, and APPROVED by the lord of the ſaiu 

manor; in which chaice and APPROBATION the wives, Wi , and 

daughters of freehold _— the ſaid manor ſhould be preferred, 
er 


and ſhould not exceed the nu twelve, as by the faid-articles, 
amongſt other things, more fully appears; and «vhereas after- 
wards and before the time of the-grievances hereinafter Zr/tly, 
ſecondly, and thirdly mentioned, by a certain act made in the par- 
liament of our late ſovereign lord king George the Second, at a 
ſeſſions thereof, holden in the 13th year of his reign at Weſtmin- 
fer in the county of Middleſex, intitled An att for confirming 
and eſtabliſhing certain articles of agreement made between 
Maurice Conyers eſq. lord of the manor of Ruftall in the county 
of Kent, and the right honourable William lord Abergavenny, 
and other freehold tenants of the ſaid manor, relating to certain 
buildings and incloſures made and erected in and upon part of 
the — 2 of the ſaid manor, and for making the ſaid agreement 


more effeCtual for the purpoſes thereby intended, it was and is 


amongſt other things enacted, that the faid articles of agreement 


ſo made and entered into by and between the faid Maurice Conyers 


and the ſaid freehold tenants of the faid manor, and in the faid 
act before ſet forth and recited, and every article, clauſe, cove- 
mant, and agreement therein inſerted and contained ſhould be, 


and were by the ſaid act ratified, eſtabliſhed, and confirmed, ac- 
cordinꝑ to the tenor, purport, and true meaning of the fame, as 


by the faid act of parliament more fully appears; and whereas 


before the time of the ſeveral grievances hercinafter 0. 
ir 


ſecondly, and thirdly mentioned, (to wit) at a court- baron 

George Kelly knt. then lord of the ſaid manor of Ryſthall, held 
at Spe/dhur}t aforefaid in and for the ſaid manor, on the 26th 
day of May in the = of our Lord 1768, before Thomas Scoones 
zent. then ſteward of the courts of the ſaid manor, the ſaid 
Elizabeth Meller, Sufantiah Mercer, Elizabeth Fry, Sarah Fry, 


Ann Cripps, and Ann Otill, were duly choſen by the homage of 


the ſaid court at the faid court to be fuch dippers at the ſaid wells 
as aforeſaid ; and afterwards, to wit, on the ſame day and year 
'aforeſaid at Speldburſt aforeſaid, were approved of by the ſaid Sir 
George Kelley, then being lord of the ſaid manor as. aforefat, 
and then and there took upon themſelves the ſaid employment of 
' dippers at the ſaid wells; and by reaſon thereof, and of the ſad 
agreement and the faid act, the ſaid E. V., S. M., E. F., S. F, 
A. C., and A. O. became, and at the time of the ſeveral grievances 
hereinafter fir/ily, ſeconitl;, and thirdly mentioned were, and 
om thenceſorth hitherto have been and till are dippers at the 
ſaid wells; yet the faid Dorcas Baker well knowing the premiſes, 
but contriving and fraudulently intending to injure the faid plain- 
tiffs whilſt the ſaid E. ., F. M., E. F., 8. F., A. C., and A. O. 
were ſuch drppers as aforeſaid, (to wit) on the firſt day of June 
* 3 | . — : 1 
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in the year of our Lord 1768, and on divers other days and times 
between that day and the day of ſuing out the original writ of 
the ſaid plaintiffs, did uſe and exerciſe the employment of a dipper 
at the ſaid wells, and did take and receive divers ſums of money 
exerciſing ſuch employment from diyers perſons, who during that 
time reſorted to the ſaid wells to drink the waters thereof, ſhe 
the ſaid Dorcas Baker not being a dipper duly choſen by the hamage 
at any court-baron of the ſaid manor, and approved of by the'lord 
of the ſaid manor, nor having any right to exerciſe ſuch employ- 
ment as aforeſaid, and by reaſon x the ſaid * plaintiffs loft 
and were deprived of divers large ſums of money, which other- 
wiſe they would have received from the ſaid perſons ſo reſorting 
to the ſaid wells as aforeſaid; and the ſaid E. V., S. M., E. F., 
S. F., A. C., and A. O. were greatly injured in their emplæyment 
of ſuch dippers as aforeſaid, (to wit) at Speldbunſt aforeſaid; and 
alſo whereas whilſt the ſaid E. V., S. M., E. F., S. F., A. C., and 
A. O. were ſuch dippers ſo chaſen and approved of as aforeſaid, 
(to wit) on the firſt day of June in the year of our Lord 1768, 
and on divers other days and times between that day and the. day 
of ſuing out the original writ of the ſaid plaintiffs, the ſaid 
Dorcas Baker well knowing the premiſes, and contriving and in- 
juriouſly intending as aforeſaid, did uſe and exerciſe the employ- 
ment of a dipper at the ſaid wells, ſhe the ſaid Dorcas Baker not 
being a dipper duly choſen by the homage at any court-baron of the 
ſaid manor, and approved of by the lord of the faid manor, nor 
having any right to exerciſe ſuch employment of ſuch dipper as 
aforeſaid, by reaſon thereof the ſaid plaintiffs loſt and were de- 
= of divers large ſums of money which otherwiſe they would 
ave received from divers perſons who during that time reſorted 
to the ſaid wells as aforeſaid, and the ſaid E. V., S. M., E. F., 
S. F., A. C., and A. O. were greatly injured in their faid emp/oy- 
ment of dippers as aforeſaid, (to wit) at Speldburft aforeſaid ; and 
alſo whereas whilſt the ſaid E. ., S. M., E. F., S. F., A. C., 
and A. O. were ſuch dippers as aforeſaid, (to wit) on the firſt day 
of June in the year of our Lord 1768, and on divers other days 
and times between that day and the day of ſuing out the original 
writ of the ſaid plaintiffr, the ſaid Dorcas Baker well knowing 
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Thirdcount, 


the premiſes, and contriving and injuriouſly intending as aforeſaid, 


did uſe and exerciſe the employment of a dipper at the ſaid wells, ſhe 
the ſaid Dorcas Baker not being a dipper duly choſen by the homage 
at any court-baron of the ſaid manor, and approved of by the lord 
of the ſaid manor, nor having any right to exerciſe ſuch employment 
of ſuch dipper as aforeſaid, and by reaſon thereof the ſaid 4 E. V., 
S. M., E. F., S. F., A. C., and A. O. were greatly injured in their 
ſaid employment of dippers as aforeſaid, (to wit) at Speidhurff 
aforeſaid; and alſo whereas at the time of the ſeveral grieyances 
hereinafter mentioned there were, and for divers (to wit, fifty) 
years now laſt paſt there have been and ſtill are, certain medi- 
Cinal wells or ſprings of water called Tunbridge Wells at Speld- 

Een burt 


* 
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burſt within the manor of Riſthall in the ſaid county of Kent ; 
and whereas during all the time aforeſaid there have been and 
ought to have been and {till are and ought to be certain women 
called dippers, not exceeding twelve in number, choſen and to be 
choſen by the homage at the courts baron of the ſaid manor, and 
approved and to be approved by the lord of the ſaid manor for the 
time being, to attend at the ſaid wells, and deliver the water 
thereof to ſuch perſons as during all the time aforeſaid have re- 
ſorted or do or ſhall reſort to the ſaid wells to drink the waters 
thereof, and during all the time aforeſaid the ſaid women ſo 
choſen and approved as aforeſaid have received from ſuch perſons 
ſo reſorting as aforeſaid divers ſums of money for ſuch their 
attendance and employment as ſuch dippers, to the comfortable fup- 
port of themſelves and their families; and whereas before the 
time of the ſeveral grievances hereinafter mentioned, (to wit) at 
a court-baron of Sir George Kelly knt. then lord of the ſaid 


manor of Rufthall, held at Spe/dhur/t aforeſaid in and for the ſaid 


* All the 
plaintifts, 
both huſ- 
bands and 
dippers. 

+ The dip- 
pers only. 


. * manor, on the 26th day of May in the year of our Lord 1768, 


before Thomas Scoones gent. then ſteward of the courts of the 
ſaid manor, the ſaid E. V., S. M., E. F., S. F., A. C., and A. O. 
were duly choſen by the homage of the ſaid court at the ſaid court 
to be duch dippers at the ſaid wells as aforeſaid, and afterwards, 
(to wit) on the ſame = and year aforeſaid, at Speldburſt afore- 
ſaid, were approved by the ſaid Sir George Kelly, then being lord 
of the ſaid manor as aforeſaid, and then and there took upon 
themſelves the ſaid employment of dippers at the ſaid wells, and by 
reaſon thereof the ſaid E. V., S. M., E. F., S. F., A. C., and 
A. O. became, and at the time of the ſeveral grievances herein- 
after mentioned were and from thenceforth hitherto have been 
and ſtill are dippers at the ſaid wells; yet the ſaid Dorcas Baker, 
well knowing the premiſes, but contriving and wrongfully in- 
tending to injure the ſaid *p/aintif5 whilſt the ſaid + EZ, V., S. M., 
E. F., S. F., A. C., and A. O. were ſuch dippers as aforeſaid, (to 
wit) on the firſt day of June in the year of our Lord 1768, and 
on divers other days and times between that day and the day of 
ſuing out the original writ of the ſaid plaintiffs, did uſe and ex- 
erciſe the employment of a dipper at the ſaid wells, and did take 
and receive divers ſums of money for exerciſing ſuch employment 
from divers perſons who during that time reſorted to the ſaid 
wells to drink the waters thereof, ſhe the ſaid Dorcas Baker not 
being a dipper duly choſen by the homage at any court-baron of 


the faid manor, and approved of by the lord of the ſaid manor, 


nor having any right to exerciſe ſuch employment as aforeſaid, and 
by reaſon thereof the ſaid * plaintiffs loſt and were deprived of 
divers large, ſums of money, which otherwiſe they would have 
received from the ſaid perſons ſo reſorting, to the ſaid wells as 
aforeſaid, and the faid E. IV., S. M., E. F., S. F., A. C., and 
A. O. were greatly injured in their ſaid employment of ſuch dippers 
as laſt aforeſaid, (to wit) at Speldhiir/t aforeſaid ; and alſo 
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whereas, whilſt the ſaid E. ., 8. A., E. F., 8. F., A. C., and Fifth 


A. O. were ſuch dippers as aforeſaid, (to wit) on the firſt day of 
June in the year of our Lord 1968, and on divers other days 
and times between that day and the day of ſuing out the original 
writ of the ſaid plaintiffr, the ſaid Dorcas Baker well knowing 
the premiſes, and contriving and injuriouſly intending as afore- 


ſaid, did ufe and exerciſe the employment of a dipper at 'the ſaid. 


wells, ſhe the ſaid Dorcas Baker not being a dipper duly - cheſen 
by the homage at any court-baron of the ſaid manor, and approved 
of by the lord of the ſaid manor, nor having any right to exerciſe 


ſuch employment of ſuch dipper as aforeſaid, and by reaſon thereof 


the ſaid plaintiff loſt and were deprived of divers large ſums of 
money, which otherwiſe they would have received from divers 
perſons who during that time reſorted to the ſaid wells as aſore - 
ſaid, and the ſaid E. V., S. M., E. F., S. F., A. C., and A. O. 


were greatly injured in their ſaid employment of dippers as afore- 


ſaid, (to wit) at Speldhur/t aforeſaid z and alſo whereas, whilſt 
the ſaid E. V., S. M., E. F., S. F., A. C., and A. O. were ſuch 
dippers as aforeſaid, (to wit) on the firſt day of June in the year 
of our Lord 1768, and on divers other days and times between 
that day and the day of ſuing out the original writ of the ſaid 
plaintiff the ſaid Dorcas Baker, well knowing the premiſes, and 
contriving and injuriouſly intending as aforeſaid, did uſe and 
exerciſe the employment of a dipper at the ſaid wells, ſhe the ſaid 
Dorcas Baker not being a dipper duly choſen by the homage at any 
court-baron of the ſaid manor, and approved of by the lord of the 
ſaid manor, nor haying any right to exerciſe ſuch emp t of 
ſuch dipper as aforeſaid, and by reaſon thereof the ſaid E. V., 
S. M., E. F., S. F., A. C., and A. O. were greatly injured in their 
ſaid employment of dippers as aforeſaid, (to wit) at Speldhur/ 
aforeſaid, whereupon the ſaid p/aintifs ſay they are injured, and 
have ſuſtained damage to the value of 100/., and thereof they 
bring ſuit, Cc. 


The defendant has pleaded the general iſſue, that ſhe is not 
guilty of the premiſes aboye laid to her charge, and thereupon 
iſſue is joined, which is entered of Hilary term laſt, 


This cauſe was tried at Maidſtone the 6th day of March 1769 
before Mr. Juſtice Clive, when a verdict was found for the 
plaintiffs upon the ſecond, third, fifth, and fixth counts in the 
declaration, and 5 5. damages, ſubject to the opinion of the court 
upon the following caſe, which ſtates, 


That the plaintiffs gave in evidence a private af? of parliament 
paſſed in the 1 3th year of king Geo. the 2d. confirming certain ar- 
ticles of agreement inſerted in the ſaid. act, in which are con- 


tained the two following clauſes, (viz. | 
N « Fiſthly, 


Sixth count, 


The caſe 
ſtated for the 
opinion of 
the court. 
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' & Fiſthly; It is alſo further agreed between the ſaid parties, 
& that the ſaid Maurice Conyers and his heirs and aſſigns, and 
& the ſeveral freehold tenants parties hereto, and their re- 
« ſpective heirs and aſſigns, ſhall and will from time to time, 
« and at all times for ever hereafter, permit and ſuffer the ſaid 
4 medicinal ſprings or wells of water called Tunbridge Wells, 
ce the place or ſhed near the ſaid ſprings called Dippers-hall, and 
« the walks called Tunbridge Wells Walks, and all ways, 
« paſſages, and open pieces of ground, part of the ſaid premiſes, 
& or leading thereto, which are particularly ſet forth and diſtin. 
« ouiſhed in the plan of the premiſes hereto annexed, to re- 
* main always open and free for the public uſe and benefit of 
« the nobility and gentry and other perſons reſorting to, or fre- 
« quenting Tunbridge Wells, in the manner the ſame now are, 
& or lately have been. uſed, and that the ſaid Maurice Conyers, 
de his heirs and aſſigns, ſhall and will from time to time join and 
« concur in doing all ſuch acts and things as ſhall be neceſſary 
« for the preparing and keeping the ſame open and free, accord- 
& ing to the true intent and meaning of this agreement, 


c Thirteenthly ; Alſo it is hereby further agreed by and be- 
ce tween the parties hereto, that no perſon ſhall be. permitted ta 
« attend and follow the employment of a dipper of the ſaid me- 
cc dicinal waters but ſuch as ſhall be cho/en by the homage at the 
de court-baron to be held for the ſaid manor, and approved by the 
« lord of the manor ; in which choice and approbation the wives, 
* qvidews, and daughters of freehold tenants of the ſaid manor ſhall 
c be preferred, and ſhall not exceed the number of twelve.“ 


It did not appear in eyidence that the homage and lord had ever 
acted under the ſaid act of parliament, or that there had ever 
been any difgpers choſen by the homage, and approved by the lord 
from the time the ſaid act paſſed until the 26th of May 1768, 
when, at a court-baron then holden, the homage choſe, and the lord 
approved, &c. prout the following entry upon the rolls of the ſaid 


court, (via.) 


« At a court- baron of Sir George Kelly knt. lord of the manor 
te of Rufthall, held at Spe/dhurft in and for the ſaid manor on the 
« 26th day of May in the year of our Lord 1968, before Thomas 
« Szoones gent. {teward of the court of the ſaid manor, 


« Alſo the homage afareſaid do chooſe Elizabeth Weller the 
tt wife of John Weller, Ann Cripps widow, Sarah Fry the wife of 
« Benjamin Fry, Suſanna Mercer the wife of John Mercer, Eliza- 
« beth Fry the wife of Thomas Fry, Ann Okill the wife of William 
% Oil, Mary the wife of William Friend, and Dorcas Baker 
& ſpinſter, to attend and follow the employment of dipper of the 
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6% medicinal waters within this manor, commonly called Tun- 


« bridge Wells, ſubject nevertheleſs to the approbation of the lord 


« of the ſaid manor. 


« The lord's approbation : At this court Sir George Kelly knt. 


& lord of this manor, approves of all the perſons ſo choſen by the 


ce homage for dippers aforefaid, Dorcas Baker only excepted.” 


It did not appear in evidence that any notice was given, previous 
to the holding of the ſaid court, of any intention to appoint dipper? 


It appeared in evidence that Dorcas Baker the defendant was 
the daughter of a freehold tenant of the manor, and alſo a free» 
hold tenant in her own right, but no evidence was given by the 
plaintiffs that they or either of them were, or was reſpectively 
the wife, widow, or daughter of a freehold tenant. 


3-7 appeared that the defendant Dorcas Baker had ated as a 


dipper during the laſt ſummer, but there was no proof of her 


having. received any gratuity, other than general evidence, that 
the employment of a dipper is attended with profits which ariſe 
from the voluntary contributions of the company reſorting to 


Tunbridge Wells 


This caſe was twice argued at the bar; the firſt time in Eaſſer 
term laſt by Serjeant Jephſon for the plaintiffs and Serjeant Nares 
for the defendant, and the ſecond time in thig term by Serjeant 
Leigh for the plaintiffs and Serjeant Forfler for the defendant. 
After a few days time taken to conſider, judgment was given 
for the plaintiffs per totam curiam, to the following effect; 


Curia — There are two general queſtions in this caſez /, Whe- 
ther the defendant Dorcas Baker, the daughter of a freehold tenant 
of the manor, and-cho/en by the homage to be a dipper at the Wells, 
but not approved of by the lord of the manor, can juſtly follow or 
exerciſe the employment of a dipper ? 


2dly, Suppoſing ſhe cannot, Whether the plaintiffs have a right 
to recover in this action? | 


As to the firſt queſtion, we are all of opinion that the defend- 
ant cannot juſtly follow or exerciſe the employment of a dipper; 
the words of the agreement between the lord and his freehold 
tenants are, © That no perſon ſhall be permitted to attend and 
“ follow the employment of a dipper of the medicinal waters, 
* but ſuch as ſhall be cho/er by the homage at the court-baron to 
te be held for the manor, and approved by the lord, c.“ which 
are now the words of an act of parliament, and as clear and 


plain 


420 


rt Ig ne 


— — — — — 


421 


CY 


TriniTY TERM, 9 Geo. III. 1769. 


plain as words can pofſibly be; none ſhall be dippers but ſuch 

rſons as ſhall be cheſen by the homage and alſo approved of by the 
—＋ Dorcas Baker (it appears) was not approved of, but on the 
contrary was excepted againſt by the lord ; therefore by the clear 
words of the ſtatute ſhe ſhall not be permitted to attend and 
follow the employment of a dipper. 


The intention of this ſtatute is alſo plain : before the making 
thereof, there was a great conteſt between the lord and his tenants 
touching their right of common, theſe wells, and other matters ; 
the lord was much benefited by the great reſort of the nobility 
and gentry to drink the waters, and the tenants thought them- 
ſelves injured in their right of common, &c. ; at length the arti- 
cles of agreement were made and executed, and being found to 
be for the mutual advantage of the lord and tenants, were con- 
firmed by parliament and made firm and permanent ; the benefit 


of theſe waters being thereby given freely to the public, it was 


neceſſary to eſtabliſh a rule, how, and in what manner, they 


* - ſhould be dealt out to the public, the tenants having loſt part of 


their common, thought they ought in conſideration thereof to 
have ſome benefit, therefore to prevent ſtrife, confuſion, and a 
kind of civil war amongſt the tenants, which muſt neceſſari 

follow if every body who pleaſed was ſuffered to exerciſe the 
employment of a dipper, it was agreed that the homage ſhould 
chooſe and the lord ſhould approve, not more than twelve perſons 


to be dippers; ſo that, by this law, all diflolute idle perſons are 
prevented, and no perſon ſhall come to be a dipper at the wells, 


but whom the lord pleaſes, who is the owner of the ſoil where 


they are; cujus eft dare ejus eft diſponere, it was a very right mea- 


ſure, that every perſon ſhould be (as it were) ſtamped with the 
ſeal. of both the lord and the homage, before ſhe ſhould be per- 
mitted to exerciſe this employment of dipper ; ſo that we have 


no doubt but the lord muſt approve, 


Another mazter was mentioned at the bar as to this firſt queſ- 


tion, and that was, whether theſe words in the articles and the 


ſtatute, (viz.) © In which choice and approbation the awives, widows, 
& and daughters of freeho!d tenants of the manor ſhall be preferred,” 


are mandatory or directory; but this not being an action againſt 


the lord for refuſing to approve of Dorcas Baker after ſhe was 
choſen by the homage, we need not determine this matter. There 
are many caſes where the words of a ſtatute ſeem to be mandatory, 
yet have been held to be only directory: and ſo ? contra, where 
words which ſeem to be directory, have been held to be mandatory, 
the ſubjeCt-matter of a ſtatute muſt explain the true meaning 


thereof. The words in the preſent caſe ſeem to be mandatory, 


and yet, on the other hand, if they be ab/olutzly compulſory, it will 
take away the choice and afprobation of any other perſons but the 
abi widgws,and daughters of freehald tenants ; we give no opinion 
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as to this matter, but think that if the homage do chooſe the 
wife, widouu, or daughter of a freehold tenant to be a dipper, the 
lord dught to approve of ſuch perſon, unleſs he has ſome good 
exception againſt her: if Dorcas Baker could have an lion 
againſt the lord for not approving of her after the homage had 
choſen her, ſhe could only recover damages, and not a ſpecific relief ; 
but let her right of action againſt the lord be what it will, it does 
not apply to our caſe; at preſent we are of opinion ſhe cannot 
juſtly ” ow or exerciſe the employment of a dipper, which brings 
us to the | F 


Second queſtion, which is, Whether the plaintiffs have a right 
to recover in this aclion ? | 


Several objections were made by the counſel for the defend- 


ant: /, It was ſaid, that there muſt be both an injury and a da- 


mage done to, and ſuſtained by the plaintiffs, to ſupport an 
action upon the caſe: in anſwer to this, we ſay here is both an 
injury and a damage; an injury, by . the defendant's diſturbing 
the dippers in the exerciſe of their right or employment, and a real 
damage in depriving them of ſome gratuity which they would 
otherwiſe have received, perhaps more than they might truly de- 
ſerve, for their labour and pains: beſides, an aCtion upon the 
caſe will lie for a poſſibility of a damage and injury; as for per- 
ſuading A. not to come and ſell his wares at the market of B., the 
lord of the market may have this action. 


2dly, It was ſaid, that this is not ſuch an office or employment 
for which an aſſize would lie, and therefore this action will not 
lie : in anſwer, we think this may be an employment for life deter- 
minable upon miſbehaviour ; and if ſo, it is a freehold, has a cer- 
. tain place where it is to be exerciſed, and may be put in view to 
the recognitors ; however, we think it ſuch an interęſt or employ- 
ment that an action upon the caſe will lie againſt a ſtranger tor a 

diſturbance therein. | | 


3dly, It was ſaid, that no notice was given previous to the 
holding of the court-baron on the 26th of May, of any intention 
to appoint dippers there, which ought to have been done: in an- 
ſwer to this it is ſtated in the declaration, that the dippers were 
choſen and approved at that court-baron ;z and Mr. Juſtice Clive 
has reported, that it was proved at the trial, that the uſual notice 
of holding the court-baron was given; it is the court of the free- 
holders who are the judges thereof; the feward is only their 
prothonotary, and notice is never given of any particular buſineſs to 


be done at a court · baron; if any body is to give notice, it muſt _ 


be done by the freeho/ders, for it is their court, and they are the 
ſuitors thereof. What? muſt the freeholders give notice to the 
freeholders ? It is nonſenſe to ſay ſo; and — A the greateſt 

Part of them may be diſperſed all oyer Zng/and, or many of them 


may 
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may be abroad in other countries. But here is the a# of parliament 
which gives them all notice; ſo we are of opinion that notice of 
this particular buſineſs to be done was not neceſſary to be given 
by, or to any body. wa | 


Ab, It was ſaid the plaintiffs cannot join in this action. 
But we think they muſt join, for although the dippers are ſeveraliy 


entitled to receive for their own ſeveral uſe ſuch voluntary gra- 


tuitics as the nobility and gentry are pleaſed to give them reſpec- 


. tively, yet with regard to a ſtranger's diſturbing them in their 


employment, they are all jointly concerned in point of intereſt it 
is a fort as done to them all, like the caſe of the two mills in 
2 Saund. 215, 216, 217., whereof the two plaintiffs were ſeve- 
rally owners, and joined in action againſt the defendant for not 
grinding at one or either of their mills, which he was obli 

to do by the cuſtom of the manor ; the principal objection : 

was, that the plaintiffs had joined in one action, where it ap- 
peared their intereſts were ſeveral. Hales C.J. and the whole 
court were of opinion that they might well join in action, for 
although their intereſts are ſeveral, yet the not grinding at either 
of their mills is one entire joint damage to both the plaintiffs, for 
which they ſhall have their aint action, or otherwiſe the damages 


would be twice recovered, if they ſhould bring their ſeveral ac- 


tions. 1 Vent. 167, 168. 8. C. 2 Lev. 27. S. C. this caſe is 


directly in point as to this objection. | 


 $thly, It was objected that the plaintiffs ought to have al- 
ledged in their declaration that the dippers were ready to dip at 
the wells; but they have alledged that they took upon them- 
ſelves the ſaid employment of dippers at the wells, and that the 
defendant well knowing thereof diſturbed them, &c. that is well 


Enough. 


Laſtly, It was objected that the huſbands and wives ought not 
to have yoined in this action. In anſwer to this, it is very diffi- 


cult to recongile all the caſes in the books touching this matter 


of joinder in action; at preſent it is ſufficient for us to ſay that 


| this action is not grounded on any contract expreſs or implied, 


but the _ are joined to aſſert the right and interęſt of their 

ich has been diſturbed and injured - by the defendant 
whatever be the nature of this right, intereſt, or employment, it is 
her own, the Higſband hath nothing at all. to do with it, he only 
foins for conformity; it is a ſtronger caſe than an action by baron 
and feme touching the wife's lands where they muſt join, 1 Buff. 
21., or than the caſe of a debt due to the feme dum ſola wherein 
they muſt join. Moor 422. Baron poſſeſſed of tithes in right of 
the feme, they mult join in the action of debt upon the fat. 
2 Ed. 6. for not ſetting forth tithes, becauſe the eme is proprie- 
tor. Cro. El. 608.613. So in the caſe at bar the feme is the 
proprietor; and it ſhe muſt yoin in a caſe where the huſband has 


 TamiTy Tex, 9 Geo. III. 1769. 


caſe; may join in treſpaſs de c/auſo fracto and cutting their 

, yo EA. g6.; and this ſame —— ruled in the caſe 
of Willy and his wife v. Hawkſmore, B. R., that they may join in 
treſpaſs quare clauſum fregit of the wife's land. Wherever the 
wife is the meritorious cauſe ſhe may join in action: a very ſtron 
caſe to this purpoſe is 2 Sid. 128., and ſo is Cre. Fac. 77., whi 
was Caſe — baron and feme upon an aſſumgſit for curing a wound 
by the wife, and alledged in facto that ſhe cured it, reſolved ſhe 
was the cauſe of the action, and ſo the action brought in both 
their names was well enough. The caſe of Holmes and wife v. 
Wood (argued in Mich. term 3 Geo. 2. but not determined till 
Eafter term following) was an action upon the caſe wherein the 
plaintiffs declared upon a quantum meruit for a cure done by the 
plaintiff's wife; and upon another count for medicines and 
plaſters found and provided for the defendant z upon a general 
demurrer it was objected that the wife could not join, for that 
ſhe was not the ſole cauſe of the action, becauſe the medicines 
and plaſtert were the huſband's own property, and the damages 
could not be ſevered ; and of that opinion was the court; but 
they ſaid that if the action had been brought for the labour of the 
wife only, ſhe might well have joined, 
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